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I SYNOPSIS OF TRIAL COURT'S RULINGS

In denying the pétition for post—convic:tioﬁ relief, the trial court sﬁmmarﬂy
dismissed all claims of ineffective assistance of counsel. The court found that petitioner
failed té éstablish that counsel's -performance fell below prevailing professional norms
and failed to show a reasonable probability of a different result. The court also found
the claim relating to victim impact evidence was waived by failure to raise it on direct |
appeal. The trial court also ruled that petitioner failed to factually prove that a stricken
juror served on the jury panel. The court finally found that the motion for rehearing did
not change the court's earlier findings. The trial court's rulings are attached to this

Petition.

1} ISSUES PRESENTED FOR REVIEW
Did petitioner receive ineffective assistance of trial counsel who féiled to move to
change the trial judge, who had previously sentenced one of Petitioner's brothers to

death and another to life in prison?

Did the trial judge err in denying a hearing where the record shows that a

stricken juror served on the deliberating jury?

Did Petitioner receive ineffective assistance of trial counsel who failed to object to

flawed presentence reports?

Did Petitioner recieve ineffective assistance of counsel at sentencing who failed to

give key documents to his medical expert for consideration?

Did the trial court err in considering the issue of improper victim impact letters

as Waivéd or precluded?



Case 2:98-cv-00072-SMM Document 246-2 Filed 04/20/12 Page 5 of 172

[II FACTS MATERIAL TO CONSIDERATION

On November 14, 1986 Petitioner Samuel Villegas Lopez was indicted on charges
of first degree murder, kidnapping, sexual assault and burglary. Petitioner's jury trial
began on April 16, 1987. At trial, the State called 19 witnesses, including 5 experts.
After the close of the State's casé, the defense moved for a judgment of acquittal. After
the denial of the judgment of acquittal and the offer of proof as to one potential defense,
the defense rested. The defense called no witnesses and the Petitioner chose not to
testify in his own defense. No experts testified on behalf of the defendant. The ]ury
found the Petitioner guilty on four of the five charges, including first degree murder.
The jury acquitted the Petitioner on one count of sexual assault.

On June 19th and 25th, 1987 the trial court heard aggravation and mitigation
evidence. The State put on evidence to prove the Defendant's prior convictions and that
the murder was committed in an especially cruel, heinous or depraved manner. The
defense subfnitteci a memorandum citing the Petitioner's intoxication as a mitigating
circumstance. Prior to sentencing, the trial court considered a pre-sentencing
memorandum filed by the Maricopa County Adult Probation Office. As part of the
special verdict, the trial court found that Petitioner had previously been convicted of a
crime involving violence and that the crime was committed in an especially cruel,
heinous, or depraved manner. The court found that no mitigating circumstances '
existed. The trial court sentenced Petitioner to death on the first degree murder charge
and to consecutive terms of imprisonment on all of the other counts.

Petitioner filed a direct appeal to the Arizona Supreme Court. On January 16,
1990, the Arizona Supreme Court rendered its opinion in this matter. The Arizona
Supreme Court found no error at trial and affirmed the judgment and convictions.
However, the Court found that Petitioner had not previously been convicted of a crime

involving violence and that this statutory aggravating factor did notexist. State v.
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Samuel Villegas Lopez, 163 Ariz. 108, 786 P.2d 959 (1990). The court remanded the
matter to the Maricopa County Superior Court for resentencing. '

On July 13, 1990, the trial court held anew aggréva’cion/ mitigation hearing. The
State opted to present no new evidence. The Defense called Dr. Phillip Keene to show
that the murder had not been committed in an especially cruel, heinous, or depfaved
‘manner. The Defense also presented the video deposition of Dr. Otto Bendheim and
evidence of pathological intoxication. On August 3, 1990, the trial court again sentenced
the Petitioner to death. Petitionier appealed the resentencing to the Arizona Supreme

Court. The Court affirmed the sentence of death. State v. Samuel Villegas Lopez, 175

Ariz. 407, 857 P.2d 1261 (1993)..
The Petitioner filed a Petition for Writ of Certiorari to the United States'
Supreme Court. The United States' Supreme Court declined review. See Arizona v.

Samuel Villegas Lopez, U.S. 114 S.Ct. 1578, 128 L.Ed.2d 221 (1994).

Tn 1994, Petitioner filed for Post Conviction Relief pursuant to Rule 32 of the
Arizona Rules of Criminal Procedure. Petitioner filed a Petition and Supplemental
Petition for Post-Conviction Relief, with attachments. The State filed a Response, with
attachments. The Petitioner filed a Reply to the Respense Petitioner later filed a |
Motion for Rehearing, with the State filing a Response and Petitioner filing a Reply. All
of these pleadings and their attachments are included in Appendix Part 1 and Appendix
Part 2, filed with this Petition.

A INEFFECTIVE ASSISTANCE OF COUNSEL - BEFORE TRIAL

Samuel Lopez was arraigned on these charges on November 24, 1986 and this
case assigned to the trial court. Sometime subsequent to that assignment, but well
before trial, Petitioner requested that his attorneys consider a Motion for Change of
Judge. Petitioner's request was based upon the fact that this particular trial judge had

previously sentenced his brother, George Villegas Lopez, to death and his other brother,
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Jose Villegas Lopez, to life imprisonment for their roles in the death of Macario Suarez

i1, 1985. See State v. George Villegas Lopez, 158 Ariz. 258, 762 P.2d 545 (1988). By the
time of sentencing, the presentenc report mentioned the fact that the Petitioner's
brothers had also been sentenced for murder. Despite the Petitioner's valid réquests,
counsel never filed any kind of motion.

It was ineffective assistance of counsel for Petitioner’s counsel to fail to move for
a new trial judge. Petitioner must show that counsel's performance fell below an
objective standard of reasonableness, ﬁs defined by prevailing professional norms and
that the deficient performance resulted in prejudice to the defense. Strickland v.

Washington, 66 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d. 674 (1984), State V. Atwood, 171

Ariz. 576,832 P.2d. 593 (1992). The conduct of Petitioner's counsel fell below prevailing
professional norms. After Petitioner's request, it would have been reasonable action by
counsel to look into the circumstances surrpunding the sentencings of George and Jose.
In Jose's presentence report, there is a disturbing reference. One of the persons
contacted by the presentence report writer was an acquaintance of the victim, Marcario
Suarez. Ms. Rita Castellanos related Mr. Suarez's popularity in the community and
indicated her poor opinion of Jose Lopez and his brothers. The presentence report
writer even quoted this person’s detrimental comments concerning the worthlessness of
the Lopez brothers.! The trial judge in this matter saw this report and read this
comment in April of .1986, only fifteen months before s,en’cencingr Samuel Villegas Lopez
to death in June of 1987. -

There were also disturbing matters contained in the presentence report for
George Lopez. The last comment by the presentence report writer characterizes the
defendant and his brother as extremely dangerous individuals.2 The trial judge also
read this comment in April of 1986. '

A party is entitled to a change of judge without the need to show cause if

requested within ten days of arraignment. Rule 10.2, Arizona Rules of Criminal

4
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Procedure. Even if the Petitioner had not ﬁmely informed his attorneys of the unusual
family circumstance in this case, 2 Rule 10.2 Motion could still have been possible

beyond the ten day limit. In State v. Vickers, 138 Ariz. 450, 675 P.2d 710 (1983), the

Arizona Supreme Court held that there was an appearance of impropriety when a judge
that had sentenced the defendant to death in a prior case also tried same defendant for
another poteﬁtial death penalty case. The court noted that counsel had made no
motions for change of judge. - However, the court stated:

"In a death penalty case, which is treated differently from non-death

penalty cases, we believe that there is an appearance of impropriety when

a judge who has sentenced the defendant to death in a prior case, also. tries

the same defendant for another potential death penalty offense. The judge

should have recused himself from trying this defendant for the second

murder."

State v. VicKers, 138 Ariz. at 452, 675P.2d at 712 (citations omitted). Had Petitioner's

attorneys requested a change of judge under Rule 10.2, the time limit may have been set
aside under the extremely unusual circumstances in this case.

Petitibner‘s counsel also failed to consider filing a Motion for Change of Judge for
Cause under Rule 10.1 of the Arizona Rules of Criminal Procedure. A defendant is
entitled to a change of judge if a fair and impartial hearing or trial cannot be had by
reason of the interest of the assigned judge. Rule 10.1(a), Arizona Rules of Criminal
Procedure. Asno motion was even attempted, there was no record concerning the trial
judge's potential bias or prejudice against the third member of the same family to stand
before him accused of first degree murder. At the very least, the filing of such a motion
would have transferred the matter to the criminal presiding judge for a decision
whether, in a death penalty case, there was the appearance of bias or prejudice which

could result in the need for change of judge.
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Petitioner must show that counsel's performance fell below an objective standard
of reasonableness, as defined by prevailing professional norms, and that the deficient

performance resulted in prejudice to the defense. Strickland v. Washington, 466 U.S.

668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); State v. Atwood, 171 Ariz. 576, 832 P.2d 593

(1992). Counsel fell below prevailing professional norms, especially in light of the
holding in Vickers.

It must be noted that it would not have taken any great amount of investigation
to discover these problems. Jose Lopez was represented by the Maricopa County Public
Defender's Office at trial, as was Petitioner. As a Deputy Public Defender, Petitioner's
trial attorney would have had easy access to the file of Jose Lopez, including this
presentence report. The presentence report for George Lopez was available to anyone
who asked to see the file kept by the Clerk of the Superior Court. Failure to listen to
Petitioner's request and to conduct even a cursory examination into the matter falls
below prevailing professional norms. Petitioner is also prejudiced because the imp.act
of this statement can not be discounted. These comments were not only prejudicial to
Jose and George Lopez, but later to Petitioner as well. It was ineffective assistance of
trial counsel to fail to call this problem to the court's attention and to proceed to trial
with yet another "worthless and extremely dangerous” Lopez brother before the same
trial judge. For these reasons, the Petitioner is entitled to an evidentiary hearing to
prove these claims. Petitioner is also entitled to relief in the form of a new trial before a

different judge.
IV(B) INEFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL

On the first day of trial, a venire panel was called to the courtroom. That panel
" included Norman White, who was present. During jury voir dire, the judge asked the
jurors if any of them or any members of their families or close personal friends ever

served as law enforcement officers.
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Several jurors answered this question affirmatively. One of them was juror
Norman White. Mr. White mentioned a cousin with 12 years on the police department
and close friends who were retired police officers. When asked if anything about those
relationships would lead him to. give any.more or less credence to the testimony of the
police officer simply because he or she were a police officer, Mr. White felt he'd be
partially influenced by their good, solid police work. He also said he'd have more faith.
in the police officer and would give more weight to the testimony of a witness simply
because he was a police officer. Mr. White was excused as a prospective juror. |

Despite having been excused by the court, there is evidence that juror Norman
White remained on the jury. Later during voir dire, juror Norman White provided
information about his background. Eventually, Norman White was one of the people
who ultimately sat as a juror at Petitioner's trial. Mr. White was a juror who voted for
the final verdicts.

Petitioner must show that counsel's performance fell below an objective standard

of reasonableness, as defined by prevailing professional norms, and that the deficient

performance resulted in prejudice to the defense. Strickland v. Washington, 66 U.S. 668,
104 S.Ct. 2052, 80 L.Ed.2d. 674 (1984), State v. Atwood, 171 Ariz. 576, 832 P.2d. 593

(1992). The record indicates that juror Notman White remained after being excused and
sat on the trial jury in this case. At this trial, a large number of police officers testified,
all for the Prdsecution. No police officers were called to testify for the defense. Norman
White's recorded answers to the court's questions showed that he Wés predisposed to
believe police officers more than any other witness. Counsel was ineffective for failing
to make sure that this juror left the courtroom. Counsel was also ineffective for failing
to call this matter to the court's attention. Petitioner is prejudiced because someone
predisposed to believe the police more than other witnesses remained on the jury fora

trial where a large part of the State's case was proven by police officer testimony.
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In ruling on the petition, the trial judge found that Petitioner had failed to prdve
that a stricken juror remained on the jury. The State, in its response to the petition,
attached an affidavit from the court reporter.? A Petitioner is only required to raise
colorable claims in the Petition and then prove those claims at an evidentiary hearing. It
was error for the trial court to summarily dismiss this claim where an evidentiary

hearing is clearly necessary to resolve this issue.

[V(C) INEFFECTIVE ASSISTANCE OF COUNSEL AT SENTENCING

1. Failure to Object to Presentence Reports.

Prior to the first sentencing, a member of the Maricopa County Adult Probation
Office prepared a presentence report. See Rule 26.4 , Arizona Rules of Criminal
Procedure. The trial court considered this presentence report before passing sentence.
Defense counsel made no objection to this report. A second report was prepared by a
different Adult Probation Officer before the second sentencing.4

The presentence reports in this matter are seriously flawed. First, they contain -
many inaccuracies, all of them detrimental to the Petitioner. In particular, the
presentence report writers used an unproven éubsequent bad act in analyzing the case.
The first presentence report contains the following specific comments detrimental to the
Petitioner:

"The Defendant was immediately considered an investigative lead in this

case. He was known to reside in the immediate area and was considered

by neighbors and police to be a known burglar."™

"On November 3, 1986 the Defendant allegedly confronted a nineteen year
old woman with whom he had previously dated. He dragged her to the
rear alley of 2825 W. Melvin and then forced her into a vehicle that the

Defendant had been living in. The Defendant is accused of sexually
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assaulting the victim. She managed to get away and call the police.. They

arrived on the scene and saw the Defendant seated in the car. He was

immediately placed under arrest."®
The second presentence report also commented on this unproven bad act.

"The investigation continued and the defendant, Samuel Lopez, became a

suspect. On November 3, 1986, Mr. Lopez was arrested after it was

reported to the police that he had sexually assaulted a nineteen-year-old

woman, who he had previously dated. According to the victim, Mr.©

Lopez dragged her to the rear alley of 2825 West Melvin and forced her

into a vehicle in which the defendant had been living. The defendant

allegedly sexually assaulted the victim, but she was able to flee and call

police. Officers arrived and took the defendant into custody for that

offense."? | |

Later commenting on these uhproven allegations, one presentence report writer
discussed them as follows:

"The Defendant reportedly tried to force his way into a woman's

apartment the evening before the present offense. A few days afterwards

he was accused of sexually assaulting another woman. I think the

' Defendant has proven that he is a danger to society and capable of

committing the most heinous of crimes. I think the Defendant should be

sentenced in such a fashion so that he will be permanently removed from

the community. '8

Second, in the prior record section of the first report, the presentence report lists
sixteen incidents as an adult. The second report repeats the information from the first
report.® However, only five of these incidents actually resulted in a conviction for an

. offense: two previous felonies, two previous misdemeanors, and the present offenses.
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The other eleven entries are notations of arrests with no disposition noted, arrests with
no charges filed, or arrests and charges later dismissed.
There are two serious problems with the presentence report. Flrst a presen‘cence

report must be free from bias and innuendo. State v. Dixon, 21 Ariz. App. 517,521 P.2d

148 (1974). The presentence report writers gave a great deal of credence to a sexual
assault accusation against the Petitioner which had never been charged, let alone
proven by the government. Second, the mere fact of arrest is not an aggravating factor
without further proof. A sentencing court considering the imposition of a more severe

punishment may not infer wrongful conduct from arrest or detention alone without

looking at underlying facts. Brothers v. Dowdle, 817 F.2d 1388 (9th Cir. 1987). A trial
court may not aggravate a sentence based upon the mere report of an arrest, with no

evidence of underlying facts to demonstrate that a crime or some bad act was probably

committed by the defendaht. State v. Shuler, 162 Ariz. 19, 780 P.2d 1067 (1989). Of
sixteen repoited previous incidents, a full two-thirds of those are accusations that had
- never been reduced to a conviction. These unproven and unsubstantiated crimes
outnumbered the actual previous convictions of the Petitioner by more than two- to-
one. Using these non-items as noteworthy events in the report denied the Petitioner
due process of law.

Petitioner received ineffective assistance of counsel where there was no challenge
to these presentence reports. Petitioner must show that counsel's performance fell
below an objective standard of reasonableness, as defined by prevailing professional

norms, and that the deficient performance resulted in prejudice to the defense. State v.

Atwood, 171 Ariz. 576, 832 P.2d 593 (1992). Counsel's failure to challenge these reports
and their innuendoes fell below prevailing professional norms for a death penalty
sentencing. Petitioner is prejudiced by the sentence of death twice imposed and by the

faﬂure of counsel to make a record for better review. Petitioner is entitled to an

10
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evidentiary hearing to prove this claim. Petitioner is also entitled to relief in the form of

a new sentencing before a different judge with a new report.

I'V(C) INEFFECTIVE ASSISTANCE OF COUNSEL AT SENTENCING

2. Failure to Properly Prepare Expert Witness.

Petitioner's trial counsel hired Dr. Otto Bendheim to meet with Petitioner for
mitigation purposes. Dr. Bendheim met with Petitioner at the Madison Street Jail. Prior
to senterﬁ:ing in 1987, Dr. Bendheim gave Petitioner's trial lawyer a diagnosis of
pathological intoxication. However, Dr. Bendheim's diagnosis was tentative for lack of
further corroboration. Petitioner's lawyers at the first sentencing did not present Dr.
Bendheim's report to the Court. |

In 1990, Petitioner's lawyer for resentencing contacted Dr. Bendheim. Petitioner's
second lawyer added more materials to the items presented to Dr. Bendheim.
Specifically, Petitioner's second lawyer gave Dr. Bendheim the police reports from
November 3, 1986 and an earlier presentence report. Dr. Bendheim found these items of
use in his diagnosis and was able to strengthen his diagnosis of pathological
‘ntoxication. Dr. Bendheim's earlier report and more recent recorded deposition
testimony were presented to the Court as mitigation evidence. The Court did not find
that any mitigating circumstance existed at the secpnd sentencing.

On review of thé current record, current counsel for the Peﬁtioher contacted Dr.
Bendheim again. During this interview, Dr. Bendheim was given four items not
previously submitted:

1).  The pretrial statement of Pauline Rodriguez.

2). The pretrial statement of Yodilia Sabori.

3). The trial testimony of Pauline Rodriguez.

4). The trial testimony of Yodilia Sabori.

11

B K
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On review of these four items, Dr. Bendheim was able to even further strengthen
his diagnosis of pathological intoxication.10 There are two important points about these
Jatest submittals to Dr. Bendheim. First, these items are not newly discovered. The
statements and testimony of these two witnesses existed and were part of the record
well before the sentencings in 1987 and 1990. The State submitted the first two items to
its expert in 1990. However, neither of the Petitioner's previous attormeys submitted
these items for Dr. Bendheim's consideration. Second, and more importantly, these
staternents are stronger evidence of pathological intoxication than any items previdusly
submitted to Dr. Bendheim. Unlike the other materials submitted, these items are the
testimony of people who not only knew Petitioner well, and saw him the night of the
offense, but also saw the radical and sudden shift in Petitioner's demeanor only hours
before the death of the victim.

Petitioner must show that counsel's performance fell below an objective standard
of reasonableness, as defined by prevailing professional norms, and that the deficient

. performance resulted in prejudice to the defense. State v. Atwood, 171 Ariz. 576, 832

P.2d 593 (1992). Deficient performance is easily demonstrated in this case. As
previously noted, the four items most recently submitted to Dr. Bendheim all existed
before either the first and second sentencing. Dr. Bendheim's 1986 report and 1990
deposition testimony both clearly state what items were submitted to him for his
consideration. These most recently noted items were never submitted. As to the
Petitioner's actions, these statements are especially strong because these two people
knew Petitioner. They knew he had been drinking that night, they saw a radical and
sudden change in his demeanor and they saw this happen no more than hours before
the offense. Failure to grasp the significance of these items and to include them in the
materials submitted to Dr. Bendheim constituted deficient performance below

prevailing professional norms.

12
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Petitioner was also prejudiced by this failure. First, the Petitioner has been
sentenced to death twice by the trial court. Second, the impact of Dr. Bér_uiheim‘s
diagnosis has been considerably weakened because it only gradually reached its current
_ level. Think, for example, how much stronger Dr. Bendheim's testimony could have
been in either 1987 or 1990 had all the relevant evidence been presented to him at one
time. The undoubted impact of a more complete and stronger diagnosis in either 1987
or 1990 could have made a world of difference to the Petfitioner. Thirci, the best
evidence of pathological intoxication had not come to Dr. Bendheim's attention until
now. A significant part of the problem with Dr. Bendheim's earlier diagﬁosis' was lack
of information concerning the Petitioner's condition on the night of the offense. This is
éxactly what the materials from Pauline Rodriguez and Yodilia Sabori add; firsthand
observation that night by people who knew the Pefitioner and relevant to pathological
intoxication. For all of these reasons, the Petitioner was prejudiced by the failure of his
earlier attorrieys to present these most relevant pieces of information to Dr. Bendheim.
Petitioner is entilted to an evidentiary hearing to present proof of his claim. Petitioner is
also entitled to relief in the form of a new sentencing before a different judge where Dr.

Bendheim can give his best testimony in one piece.

V(D) THE VICTIM IMPACT LETTERS PROCURED BY THE COURT

DENIED PETITIONER HIS RIGHT TO DUE PROCESS.

On May 20, 1987, an official of the Maricopa County Adult Probation Office
submitted a presentence report for the Petitioner. Attached to that report and the
supplement were 25 letters from the victim's acquaintances. 12 These letters were
procured at the request of the presentence report writer.13 The letters came from three
basic sources: the victim's family, the victim's co-workers, and members of the victim's

church congregation. A review of these letters reveals the following:

13
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1. Fifteen of the twenty-five letters specifically discuss the character of the
crime. These letters characterize the crime as hideous!4, cruell’, brutall®, foull?,
horriblel8, senseless!?, and vicious.?0 '

2. Four letters directly address the character of the defendant. These letters
characterize the Petitioner as a person capable of horrible and diabolical acts?!, a
menace to society?2, and inhuman.?3

3. Eleven letters specifically call for the judge to impose the death penalty.
These letters characterize this sentencing request as for the ultimate punishment?, the
maximum penaity or sentence?5, or simply for the death sentence.26

4. Eight letters specifically refer to the victimas a good Christian, a God-
fearing person, or make other similar references to the extent of religion in the victim's
life.2”

5. Six letters request that God aid the trial judge in his decision, asking that
God guide that decision?, and that the Lord bless the trial judge 2
Victim impact letters procured by the State denied the Petitioner his right to Due

Process under the United States and Arizona Constitutions. In Booth v. Marvland, 482

U.S. 496, 107 S.Ct. 2529 , 96 L.Ed. 2d 440 (1987), the United Supreme Court held that
victim impact evidence is inadmissible at a capital sentencing hearing. In its holding,
the United State's Supreme Court found that the death penalty must be suitably
directed and limited so as to minimize the risk of a wholly arbitrary and capricious
action. The imposition of the death sentence should not turn on arbitrary factors such
as the character of the victim or the family's ability to articulate its grief. Evidence
which creates qualitative distinctions among victims does not provide a principled way
to distinguish cases in which the death penalty was imposed from the many cases in
which it was not. Noting that the death penalty was a punishment different from all

other sanétions, the United States Supreme Court found that the heightened Due

14
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Process requirements of the death sentence required the exclusion of victim impact

evidence.

In Payne v. Tennessee, 501 U.S. 808,111 S.Ct. 2597,115 L.Ed.2d 720 (1990), the

United States Supreme Court found that the Eighth Amendment erects no per se bar to
the admission of statements regarding the victim and the impact on the victim's family.
In Payne, the United States Supreme Court held that victim impact statements are
admissible to balance the presentation of mitigation evidence, because the court allows
the defendant to present virtually any evidence in mitigation. However, the Supreine
Court's holding in Payne did not completely overrule its holding in Booth. Booth had
excluded all victim impact statements. Payne had allowed the admission of statements
regarding the victim and the impact on the victim's family. Booth had gone beyond
those factors and prohibited the admission of statements regarding the family's
opinions and charécterizations of the crime, the defendant, and the appropriate
sentence.

In this case, the letters discuss the victim and the impact on the victim's family at
length. However, the letters go far beybnd what is allowed under Payne. The letters
contain harsh words describing the crime. Several letters make statements as to the
character of the defendant. Finally, eleven letters specifically call on the trial judge to
sentence the Peﬁtiohe_r'tb death. Whether or not a defendant is sentenced to the death
penalty should be based upon the character of the defendant and the circumstaﬁces of
the crime. The additional matters in these letters deny the Petitioner his Due Process

Rights under Booth and Payne.

While not specifically discussed in either Booth or Payne, there are two further
disturbing problems about these letters. First, several of the letters specifically note that
the Adult Probation Officer who wrote the presentence report solicited the letters. 0

One letter points out this connection precisely. Itis addressed to Judge D"Angelo in

15
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care of the Probation Officer from the Maricopa County Adult Probation Office and
begins: |

"This letter is for the purpose of responding to your two requests as

follows: 1. My relationship with my sister. 2. The punishment for tﬁe

person committing the crime of murder.3! |
Of twenty-five letters received, eleven specifically reference the Adult Probation Officer
who wrote the first presentence reports.32 The Maricopa County Adult Probation Office
is an arm of the Superior Court of Arizona. Its employees are part of the judicial branch
of government. The record makes. it very clear that an employee of the judicial branch
of government solicited letters from the victim's family and friends specifically
requesﬁhg their input on the punishment that the Petitioner should receive. This is

precisely the kind of evidence that Booth found denied a defendant’s right to Due

Process.

Finally, there is another matter not specifically addressed in Booth nor Payne;
the interjection of religious beliefs into the capital sentencing process. Nine letters make
considerable references to the principles and beliefs of Christian religions.®3 Six letters
specifically call on a Christian God to guide the trial judge in rendering sentence.34
These extraneous and irrelevant pleas to the religious principles of the trial judge add a
level of emotional overlay to the proceedings which impermissibly tainted them. A
central theme of Ameﬁcan law is the separatibn of church and state. The pleas in these
letters for divine guidance and for the judge to uphold Christian principles cross the
boundary over into arbitrary emotional factors which have no place in a capital
sentencing.

In Arizona, the Arizona death penalty statute allows the judge to consider only

.evidence that bears upon aggravating circumstances. State v. Atwood, 171 Ariz. 576,
656, 832 P.2d 593, 673 (1992 ). Victim impact evidence does not tend to prove

aggravating factors and the trial judge may not give aggravating weight to victim

16
40
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impact evidence. The trial court may use such evidence as is relevant to rebut evidence

offered in mitigation. Atwood, supra. In this case, mitigation evidence was offered
concerning intoxication, pathological intoxication and the ineffectiveness of the weapon
uséd. The victim impact letters do not address these mitigating factors in any relevant
fashion.

In Arizona, the trial judge is presumed in imposing sentence in a capital case to
focus on the relevant sentencing factors and to set aside irrelevant, inflammatory, and
emotional factors. State v. Beaty, 158 Ariz. 232, 244, 762 P.2d 531, 519 (1988). In this
case the “extent of the letters, their pleas for vengeance and their exhortations to
irrelevant and emotionally charged religious principles rebut the presumption that the
trial judge was able to ignore them. The transcript of the imposition of sentence in 1987
is remarkably short; only nineteen pages to send a man to his death. However, there is
one clear error in even the short comments by the judge. At one point the trial judge
stated that the victim was undoubtedly either fighting the defendant and/or begging
for her life. While there was testimony regarding defensive wounds, there was
absolutely no evidence to show that the victim at any point begged for her life or ever
said anything at all. There was no testimony as to any statements made at the time of
the crime and no other evidence from which the trial court could possibly have reached
this conclusion. The sheer weight of th_e victim impact evidence, its references to many
irrelevant yet highly damaging matters, and a clear error of fact by the trial judgé at
sentencing are sufficient to rebut any presumption that the victim impact evidence had
no effect upon this sentencing.

The trial court judge found that this issue was waived or precluded by failure to
include it on direct appeal. However, Paynev. Tennessee was decided on June 27,1991,
over ten months after Petitioner's second sentencing. There was no objection at
sentencihg based upon Booth or Payne, so the issue could not be raised on direct

appeal. Further the pleadings filed by Petitioner in this matter added that, if waived or

17
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precluded, the matter should also be considered ineffective assistance of counsel at
sentencing.® This issue was properly preserved and presented to the trial court.

Petitioner is entitled to an evidentiary' hearing to prove this claim. Petitioner is further‘ |
entitled to relief in the form of a resentencing before another judge. |

RESPECTFULLY SUBMITTED this-<1. rc(:ﬁty of August, 1997.

LAW OFFICE OF
ROBERT W. DOYLE

W

ROBERT W. DOYLE
Attorney for Petitioner
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OFFICE DISTRIBUTION ’ ’ ——l

CHANGE OF VENUE » 0 oot

veere SUPERIOR COURT OF ARIZONA RECEWED  PRUSESSED

REMANDS MARICOPA COUNTY APR O 2 .90 N)R O 2 '90
e

Clerk of the Court  DIST. CENTER

L
CLERK OF THE COURT

{

3-29-90 HON. PETER T. D'ANGELO A.M, Schroeder "
Code Date Judge/Commissioner/Pro Tem Deputy ’

o, CR-163419

STATE OF ARIZONA County Attorney
‘ By: Paul H. Ahler
vs.
SAMUEL VILLEGAS LOPEZ George M. Sterling, Jr.

Kirk Fowler
8306 E. Welsh Trail
Scottsdale, AZ 85258

M.B. Bayless, Ph.D.
2034 North 15th Avenue
Phoenix, AZ

DI$P°

Upon stipulation of the parties, and the mandate of
A.R.S. §13-4013(Db),

IT IS ORDERED appointing Kirk Fowler as a contract
private investigator to assist the Defendant and his Court
appointed attorney by providing investigative services as
directed by said Defendant and attorney as necessary for
resentencing.

IT IS FURTHER ORDERED authorizing the Court appointed
counsel to retain at county expense the services of M.B. Bayless,
Ph.D. as a mental health expert to assist the Defendant and
his court appointed attorney for the purposes of resentencing; and

IT IS FURTHER ORDERED initially authorizing services in
the sum of $650.00 with leave for additional sums upon further
application by the Defendant or his counsel, all in
accordance with formal written Order signed by the Court
March 29, 1990.
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OTTIO I.. BENDHEIM, M.D.

CAMELBACK PROFESSIONAL DUILDING
5051 NORTIT 4w STREET -
PHOENIX, ARIZONA B3018

Trrrruoonx 602-055-1000

Private and Confidential
Psychiatric Consultation

PSYCHIATRIC EXAMINATION: Samuel Lopez

CHARGE: 1st Degree Murder/Armed
. Burgliary/Rape
CAUSE NUMBER: CR# 163419
DATE OF BIRTH: June 30, 1962
ro DATE OF EXAMINATION: June 8, 1987

DATE OF DICTATION: June 11, 1687

Upon the request of Maricopa County Public Defender's Office, Joel Brown, Esquire,

I examined, psychiatrically, Mr. Samuel Lopez. The examination took place at the
Madison Jail Facility on June 8, 1987.

REVIEW OF RECORDS

This office had occasion to receive a call from defense counsel, Mr. Brown, re-
garding some pertinent background information on the defendant. Mr. Lopez has
been tried and convicted of lst Degree Murder/Burglary and Sexual Assault.

Mr. Brown had expressed an opinion that this particular act of violence was out
of character for Mr. Lopez; character witnesses describe him as a miid person who

has serious personality difficulties and changes when drinking. "He is a dif~
fercnt persea when he drinks'.

Through the courtesy of Mr. Brown, the following records were received for re-
view prior to the evaluation:

a. Departmental reports regarding.the incident which gave rise to prosecution
from the City of Phoenix Police Department

Also included in these reports were records from the defendant's previous

charges and arrests

%. Statement by Mr. Hernandez, acquaintance to defendant—He states that when
one incident occurred involving Sammy Lopez and a babysitter for Mr. Her-
nandez "Sammy was drunk at the time; usually when Sammy 1is drunk he is a
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QTTO .Lf BENDHEIM. M.D. CONTINUATION
- Page 2
Samuel Lopez

REVIEW OF RECORDS (Cont'd)

very mean guy, when he is not drinking he is mild and meek and won't even
talk to you'.

c. 1In addition, there were reports giving descriptions of the scene of the
crime and circumstances prevailing
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OTTO. § BENDHEIM, M.D.  CONTIHUATIOR

Page 3

Samuel Lopez

EXAMINATION

Identification- This is young adult Hispanic male, who stands S'7", weighs 142
pounds, has dark hair, brown moustache, tattoos on both arms, well developed,
well nourished, clean in appearance.

History

Family— Mr. Lopez informs me that he was born 2& years ago in Peoria, he is one
of eight siblings, three of whom are, at present, in penitentiaries, two for lst

degree murder, one for armed robbery. The defendant lives with his mother, he
has never married.

He does not know his father who left when the defendant was a very small child.

Education~ He had a 10th grade education at Carl Hayden High School and then
quit due to ditching school with a total lack of interest in his education.

Habits- Mr. Lopez began to drink at age 18 (the defendant minimizes the amount
of drinking he does) He states that he has been intoxicated on relatively few oc—
casions, one being the time of his arrest several weeks after the incident which
gave rise to this prosecution. He states, however, that he was not drunk at the
time of the event itself.

Mr. Lopez states that he is unaware of "pathological intoxication', a change of
behavior, personality and character with unaccountable conduct with even minimal
alcohol. This question was important due to the statements by others that they
noticed serious personality changes when under the influence of alcohol.

Mc. Lopez states that he has been on Marijuana, "lots of it", since age 16 as

well as some ''paint sniffing". He states that he has not participated in consump-—
tion of other illegitimate drugs.

The defendant relates that he has had no psychiatric exposure in the past, has
never been admitted to a mental institution and is unaware of any mental illness.

Occupation—- He has worked as a mason; he last worked in 1986 for about 3 months

but “Fhe pay wasn't good enough and I quit, they gave me only minimum wages'.

Mental Status

Upon examination, I found the defendant to be of low-normal intelligence, memory,
attention and concentration were fairly good. He appeared animated, vivacious

. . b ?
talkative, appears quite calm. There was no evidence of depression. He has

good facial expression; he is very responsive. I found no evidence of hallucina-
tions or delusions.

He performs counting and calculation tests well including serial 7's. He knew
at least the last two Presidents of the United States, “Reagan and Carter'.
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OTTO- L. BENDHEIM. M.D.  coNTINUATION
: . Page 4

Samuel Lopez

EXAMINATICY  (Cont'c)

He was well oriented and knew the issues involved in his defense. He told me, a-
gain and again, that he believes that he had not been drinking at the time of the
incident but at the time of his arrest, he was quite intoxicated.

The defendznt states that he is not particularly aware of any mocd or personality
changes at any time, that he considers himself a pretty easy going, calm person.

Mr. Lopez conducted himself quite properly during the examination and was co-op-—
erative, pleasant throughout evaluation. He displayed no objectionable personal-
ity traits during the interview. I felt he remained vague in one particular area,
that of his alcohol consumption. He reiterated that he is tctally unaware of any
unpleasant reactions to alcohol, that he had only very few intoxications and that
he never considered himself as having problems. This did not pertain to his own
estimate of Morijuana consumption. He states that he has been "high on Marijuana"
on many occasions and that there had been problems with "paint sniffing"” in the
past.
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. OTTO L. BENDHEIM, M.D.  CONTINUATION
e
Page 5
Samuel Lopez

OPINION

The following opinion is expressed, in response to the usual mitigation questions,
Rule 26.5, based upon my examination of this defendant.

1. The present mental condition of the defendant, at the time he committed the
offense, if that is ascertainable
I am unable to answer this question accurately; it is possible that the def-
endant was intoxicated and may have had a "pathological intoxication", an un-

usual reaction to even minor amounts of alcohol. (Although the defendant de-
nies drinking at that time)

2. If you determine that the defendant probably suffered froma mental disease or

defect at the time of the offense, the relation of such disease or defect to the
alleged offense

T found no evidence of psychosis or total unawareness’ of his conduct at the

time of the offense unless he was, indeed, suffering from "pathological in
toxication" which cannot be determined.

I found no evidence of mental illness with the possible exception of sub-
stance abuse disorder, particularly Marijuana and paint sniffing, but there
is no evidence that this took place just prior to the incident.
pathological intoxication cannot be entirely ruled out.

However,

3. A determination of whether, as of the time.the defendant committed the crime,
the defendant's capacity to appreciate the wrongfulness of his conduct or to con-
form his conduct to the requirements of law was significantly impaired, but not
so impaired as to constitute a defense to prosecution

If the defendant, indeed, committed the offense, which he denies, I found
no evidence that he would have been unavare of the wrongfulness of his con-~
duct or that he would have been unable to conform his conduct to the re-

quirements of the law unless he was suffering from "pathological intoxica-
tion".

4. Defendant's ability to be rehabilitated

This is questionable in as much as the defendant has a prior record of of-
fenses. The impression gained during our one interview was rather favor-
able and his spirit of co-operation and comprehension would make any reha-~-
bilitative and therapeutic efforts more meaningful.
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Oﬁ"d‘v(_" SENDHEIM, M.D. CONTINUATION

-

Page 6
Samuel Lopez

OPINION  (Cont'd)

5. If defendant is rehabilitable, vour recommendation for place,
of rehabilitation treatment

form and term
Complete sobriety and abstinence from all illegitimate drugs would be the

most necessary requirement. In addition, acquisition of occupational skills
and steady employment would be of great benefit.

6. Whether the defendant is a danger to self

, others and/or the community and the
best method of controlling that danger

I find it difficult to answer the question whether this defendant is ‘'dan-—

gerous to self or others and/or the community". I do not consider him par-—
ticularly dangerous LO himself but there is, of course, the possibility of

dangerousness to others in view of the present and past convictions.

Respectfull

(.’Z/ // M

TTO L. BENDHEIM, M.D.

submitted,

OLB:rjm
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- EXHIBIT 1
STATE OF AR Z \ -= COUH!} Ui PInRLWUrn - nuLE Ssuntiun ULFHRIMENT
P.Q.: ROBERT CHERKOS PROB. #
PAGE 1 OF 2
NAME SAMUEL VILLEGAS LOPEZ RACE Mex SEX M HT 5'7"
RESIDENCE 2701 Hest McKinley, #1 EYES Bro ~ HAIR Blk KT 150
Phoenix, Al ;__ 85009 DOB 6-30-62 AGE 24 —
PHONE 233-0589 MESSAGE PHONE None CITIZEN OF USA
AKA OR MAIDEN None BIRTHPLACE Phoenix, AZ
ID MARKS None DRIVER'S LIC. NO. Unknown
EMPLOYER/ADDRESS/PHONE Unemployed S.S. NO. 527-39-3897
FBI NO. 723 247 WF
OCCUPATION Laborer EDUCATION-10 BOOKING NO. 890309 _—
MARITAL Single RELIGION Catholic CHILDREN: O & < T
(==t b%__iﬁ
[ oy
CURRENT OFFENSE % 2% ‘f(
, TS T
CAUSE NO. CR163419 OFFENSE DATE 10-29-86 NCIC 0943D @ e 55 =
CHARGE Count I: Murder in the First Degree, a Class | and Dangerous FeTgny *\a‘),\
A.R.S. NOS. 13-1105, 1101, 812, 703, 1406, 1507, 1508, 903 . ) S
CAUSE NO. CR163419 OFFENSE DATE 10-29-86 NCIC 1099D o
CHARGE Count II: Kidnapping, a Class 2 and Dangerous Felony -
A.R.S. NOS. 13-1304, 1301, 702, 801, 812
DATE OF ARREST 11-3-86 ARRESTING AGENCY PHPD
DATE INCAR. 11-4-87 REL. DATE None REL. STATUS Jail
DAYS IN JAIL THIS ARREST 201 REMAND JUVENILE COURT/DATE--NO
DEFENSE COUNSEL Joel Brown, DPD PROSECUTOR Paul Ahler
GUILT BY/DATE Jury 4-27-87 SENTENCING JUDGE PETER T. D'ANGELO
DATE OF SENTENCE 5-27-87
CODEF/DISPOS None
CRIMINAL HISTORY HARRANTS OUTSTANDING
: CASE NO. CHARGE STATE
NO. CONVICTIONS: Fgl 2/ MISD 2 Juv ] T
NO. INCARCERATIONS: P 2 JATL
ESCAPE OTHER
NO. SUPERVISIONS: PROB PAROLE 2 QOTHER:
GENERAL INFORMATION -
NARCOTICS/ALCOHOL HISTORY A-Alcohol, A-Marijuana
TREATMENT/PROGRAMS None
MILITARY HISTORY: NOT APPLICABLE
BRANCH TYPE DISCH.
ENTRY DATE DISCH. DATE
SPOUSE/RELATIVES/CHILDREN
NAME RELATION AGE ADDRESS PHONE
Concha Lopez Mother 57 2701 Hest McKinley, #1, Phoenix, AZ 233-0539
NR7SG/NR_IN_RT7/inn:y
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CTATE OF T2 = COUNTY OF BARICORS — ADULT {:<3ATION DEPARTEN

P.0.: ROBERT CHERKOS PROB. #
- PAGE 2 OF 2 -

NAME SAMUEL VILLEGAS LOPEZ RACE Mex  SEX M HI 5'7"
RESIDENCE 2701 Hest McKinley, #) EYES Bro  HAIR Bk HT 150

) Phoenix, AZ 7IP 85009 DOB  6-30-62 AGE 24
PHONE 233-0589 MESSAGE PHONE None CITIZEN OF USA

CURRENT OFFENSE

CAUSE NG. CR163419 OFFENSE DATE 10-19-86 NCIC 1199D
CHARGE Count ITII: Sexual Assault, a Class 2 and Dangerous Felony
A.R.S. NOS. 13-1406, 1401, 3821, 701, 702, 801, 812

CAUSE NO. CR163419 OFFENSE DATE 10-19-86 NCIC 2249D
CHARGE Count V: Burglary in the First Degree, a Class 2 and Dangerous
Felony )

A.R.S. NOS. 13-1508, 701, 702, 801, 812

452

NGTEG/AE 2027 [Ginay
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THE STATE OF ARIZONA CAUSE NO. CR163419
Plaintiff
HONORABLE PETER T. D'ANGELO :
vsS.
CRIMINAL DIVISION 10

SAMUEL VILLEGAS LOPEZ -
Defendant SUPERIOR COURT

PRESENTENCE INVESTIGATION

PRESENT CHARGE: Count I: Murder in the First Degree, 2 Class 1 Felony,
Count II: Kidnapping, a Class 2 and Dangerous Felony,
Count III: Sexual Assault, a Class 2 and Dangerous

Felony; Count V: Burglary in the First Degree, a Class 2
and Dangerous Felony; originally charged as Count 1:
Murder in the First Degree, a Class 1 Felony, Count II:
Kidnapping, a Class 2 Felony, Counts IIT and IV: Sexual
Assault, Class 2 Felonies, Count V: Burglary in the First
Degree, a Class 2 Felony.

JURY VERDICT: April 27, 1987.

DEFENSE COUNSEL: Joel Brown, Deputy Public Defender.

PRESENT OFFENSE:

The following information is taken from Phoenix Police
Departmental Report #86-144475 and corresponding supplemental reports:

On October 29, 1986, at approximately 1:30 a.m., the
defendant broke the front window and gained entry to the apartment occupied by
Ectefana Holmes, age fifty-nine, at 2822 West Polk. The defendant and victim
struggled. He tied her pajama bottoms around her eyes and stuffed a lace
scarf down her throat. The defendant sexually assaulted the victim and
stabbed her repeatedly, primarily in the left chest area. There were also
stab wounds to her face, arms, and head. .Ihere was bruising over her entire
body. Her throat was cut. .

When the victim did not show up for work the next day her
co-workers became worried because she had not missed a day in eight years.
The police were called and at approximately 11:00 a.m., on October 29, 1986,
the body of Estefana Holmes was found on her sofa bed. There were signs of a
struggle throughout her entire apartment. There were blood stains on the
walls, in the bathroom, kitchen and living room/bedroom areas. It was also
believed that several items of value were removed.

PAGE 1 | 485
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SAMUEL VILLEGAS LOPEZ C CAUSE KO. CR163419
Defendant

The defendant was immediately considered an investigative
lead in this case. He was known to reside in the immediate area. and was
considered by neighbors and police to be a known burglar. The defendant was a
suspect in a burglary to the victim's home which occurred approximately one
month prior to her death. On the evening of October 28, 1986, the defendant
was also a suspect of an attempted burglary to a neighbor's home.

On November 3, 1986, the defendant allegedly confronted a
nineteen-year—old woman whom he had previously dated. He dragged her to the
rear alley of .2825 HWest Melvin and then forced her into a vehicle that the
defendant had been living in. The defendant is accused of sexually assaulting
the victim. She managed to get away and call the police. They arrived on the
scene and saw the defendant seated in the car. He was placed under arrest.
Detective Butler who was investigating the homicide questioned the defendant.
He denied committing any crime. The defendant's fingerprints and palm prints
were found in the home of Estefana Holmes. He was booked into the Maricopa

County Jail.

RELATED OFFENSES:

The jury found the defendant not guilty in count IV of the
indictment. There have been no charges filed emanating from departmental
report #B86-147145 alleging sexual assault on November 3, 1986. These matters
have already been discussed.

DEFENDANT'S STATEMENT:

‘ The defendant made a few comments but preferred not to
participate in a presentence interview. He did not fill out a presentence
gquestionnaire. The defendant was given the option to change his mind but at
the time of this writing he has chosen not to do so.

The only statement the defendant: would 1like to make
regarding the present offense is that he is innocent. The defendant also
denies involvement in the related offense.

—

STATEMENT OF VICTIMS:

) Estefana Holmes is survived by her son, Sammy Castillo.
He stated that he will always have a sense of loss and that he can never
forgive the defendant. Nothing the State can do can replace his mother or
make up for his loss but he does recommend that the Court sentence him to the
maximum possible penalty. He stated that the defendant's actions permanently
damaged those closest to the victim. He expressed the horror and trauma he
experienced, especially after seeing the photograph of his mother. He has

been experiencing nightmares and has had to see a therapist. He is taking

PAGE 2 ql—g o
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SAMUEL VILLEGAS LOPEZ CAUSE NO. CR163419
Defendant .

antidepressant medication. He lost his job and oniy recently was able to find
work. Mr. Castillo expressed feelings of helplessness, anger, depression, and
thoughts of self-destruction. He hopes that his 1ife can someday be put back
in order. .

Estefana Holmes comes from a large, extended family. She
is survived by nine siblings. 1 have had telephone conversation with her
brother, Victor Arguijo. He has also written a letter expressing his
sentiments regarding his own personal loss and those of his family. He
describes the victim as a good and loving person that touched the lives of
others. Mr. Arguijo recommends that the defendant be sentenced to the maximum
possible penalty. His letter will be attached to this report.

Another brother of the victim, Ben Arguijo, and his wife,
Glenda, have also submitted a letter. They insist that the defendant receive
the ‘death penalty. This and other letters from family and friends will be
attached to the presentence report.

_ . I met with Bertha Anderson, -the victim's sister-in-law.
Ms. Anderson stated that she and the victim were like sisters. She hopes the
Court will consider how good a person Estefana Holmes was. She stated that
she did not have a mean bone in her body and never hurt anyone. She
recommends the defendant receive the death penalty. The manner in which she
died was cruel and she was forced to fight hard for her life. She stated that
there must be justice for the victim. Ms. Anderson stated that the incident
has had a detrimental affect on her. She is still taking tranquilizers and
had to be taken to the hospital after learning of the present offense.
Ms_ Anderson also requests that the Court consider how much the entire family
has suffered as a result of the defendant's actions.

STATEMENT OF REFERENCES AND INTERESTED PARTIES:

Public Defender Joel Brown recommends the defendant be
sentenced to life imprisonment with all charges to run concurrently. He does
not think that the defendant's past shows a propensity towards violence. He
stated that the defendant was intoxicated at_the time of the offense.

Deputy County Attorney Paul Ahler will ask for the death
penalty on count 1 and a consecutive sentence on all remaining counts. He
described the victim as being elderly and harmless. She was raped and
mutilated in a cruel, heinous, and depraved manner. She was made to suffer
and Ahler thinks that the defendant must pay the ultimate price for his
actions.

Detective Butler from the Homicide Division of the Phoenix
Police Department recommends that the defendant receive the death penalty

PAGE 3 l,lgd
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Defendant

based on the manner in which the victim was made to suffer before she was
murdered. He thinks that at the very Teast, the defendant should be removed

from society forever.

No one from the defendant's family has come forward to
state an opinion. The defendant did not want me to contact anyone in
particular. I have tried to telephone the defendant's mother but she has not
been available for comment.

PRIOR RECORD:
JUVENILE:

. The following information is taken from the Maricopa
County Juvenile Court Center:

ARREST DATE  PLACE OF'ARREST CRIME/DISPOSITION

5-21-79 Phoenix, AZ Two  counts  curfew/Placed on probation
’ 10-18-79.

5-30-79 Phoenix, AZ Runaway, 3 counts/Placed on probation
10-18-79.

6-18-79 Phoenix, AZ Curfew/Adjusted, counseled, and warned
10-18-79.

10-26-78 Phoenix, AZ Burglary in the third degree, theft/The case

was terminated, closed and the defendant was
released from probation on 2-21-80.

ADULT:

‘ The following information is taken from the Phoenix Police
Department, the Maricopa County Sheriff's Office, the Department of Correc-
tions, the Adult Probation Department, _the F.B.I., and standard LEJIS
~materials: ‘

ARREST DATE  PLACE OF ARREST CRIME/DISPOSITION

10-17-80 Phoenix, AZ Misconduct 1involving a weapon, disorderly
conduct/No dispesition listed.

2-21-81 Phoenix, AZ Aggravated assault/No formal charges filed,
’ prosecution declined. )

PAGE 4 9[8 Cv
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SAMUEL VILLEGAS LOPEZ

Defendant

3-8-8] Phoenix,
3-20-81 Phoenix,
5-29-81 Phoenix,
6-6-81 Phoenix,
6-12-81 Phoenix,
6-16-81 Phoenix,
7-12-81 - Phoenix,
. 12-22-83 Phoenix,
5-23-84 Phoenix,
12-15-84 Phoenix,
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Shoplifting/No disposition listed.

Burglary/This was a residential burglary, the
defendant and 3 other juveniles broke into a
home and vremoved items. The defendant
entered into a plea agreement under CR118499.
Prior to sentencing, the defendant was
arrested for several more burglaries. The
State withdrew from the plea agreement. This
cause was eventually dismissed when a new
plea agreement was made under CR121406.

Burglary and theft/This was a residential -

burglary and the defendant was charged under
CR121952. It was dismissed per plea agreement.

Armed robbery/Charges dismissed.

Burglary/This was also 2 residential burglary
charged under CRI21352. This cause was
dismissed per the plea agreement.

Burglary/The defendant was indicted wunder
CR122183 for residential burglary. This
cause was dismissed per plea agreement.

Burglary/Under CR121406 the defendant pled
quilty to burglary in the second degree, 2
class 3 felony. The defendant was sentenced
to the Arizona Department of Corrections for
a period of 3.75 years on 11-5-81.

Shoplifting/The defendant pled guilty and was
sentenced to 6 days in jail on 3-27-84. This
offense occurred 2 weeks after the defendant
was released on parole.

Possession of liguor in a park/No disposition
Jisted. The defendant was granted an
absolute discharge from the Department of
Corrections for CR121406 on 6-8-84.

Criminal trespassing and disorderly conduct/
The defendant pled guilty to the trespassing
and was sentenced to 3 days in Jail on
12-16-84.

PAéE 5 . . Ll-g’F
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7-25-85 Phoenix, Al -Loiter in a parklbio disposition listed.
8-24-85 Phoenix, AZ Inhaling toxic substances, aggravated
: assault, escape in the second degree, and
resisting arrest/The defendant pled guilty to
resisting arrest, a class 6 undesignated
offense under CR151615. The Court designated
the offense a felony and sentenced the
defendant to one and one-half years with
Department of Corrections. In this offense
the defendant struggled with officers and
attempted to flee when he was being placed
under arrest for paint sniffing. All the
other charges were dismissed.
7-16-86 Phoenix; ‘AL Burglary/No disposition Tisted.
11-3-86 Phoenix, Al The present and related offenses.

, The defendant was granted an absolute discharge for his
sentence under cause number CR151615 on October 14, 1986. A review of the
defendant's Department of Corrections file did not reveal any unusual events.
During his first sentence there were fifteen rule infractions but they were
generally considered to be minor. Overall, his performance while in the
institutions was considered to be satisfactory. The defendant received some
yocational training in masonry. When the defendant was paroled during the
later part of 1983 he.did not supply proper addresses and there was some
difficulty within the home. The parole officer noted that the defendant was
having difficulty with his mother and she did not particularly want to have
him staying with her. When the defendant was paroled after serving his second
prison sentence, he did not cooperate with the parole officer and a warrant
was issued on September 22, 1986. The defendant relocated without permission
and did not notify the parole officer of his whereabouts.

SOCIAL HISTORY: The defendant did not supply any information of his recent
family history. The following information_is taken from other presentence
reports and the Department of Corrections file:

Family: The defendant was born on June 30, 1962, in Peoria, Arizona. His
parents are Concha and Arcadio Lopez. The defendant is the second youngest of
eight children. The father and mother were separated when the defendant was
approximately four years old. He was raised by the mother. An older brother,
Steve Lopez, served a prior prison sentence for armed robbery. Two other
brothers, George and Jose, were convicted in 1986 for first degree murder.
They beat an illegal alien and caused his death using a tire iron and stabbing
him. George Lopez was sentenced to death and Jose was given a life sentence.
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SAMUEL VILLEGAS LOPEZ CAUSE NG. CR1634189
_Defendant

In other presentence reports the defendant did not mention any traumatic or
serious events while he was growing up. He stated that the biggest problem
within the family was financial. Juvenile records indicated that Ms. Lopez
was unable to exercise control aver her children. The Department of Correc-
tions file containted comments about conflict between the defendant and his
mother. She did not want him living with her following his parole in 1984.

Education: The defendant completed the tenth grade. Hhile with the Depart-
ment of Corrections he studied masonry.

Marital: The defendant has never been married.

Employment: Following his release from prison in 1984, the defendant went to
work with his brother, Frank Lopez, doing landscaping. The defendant had
worked for an individual by the name of Jessie Gonzalez until 1985. In 1985,
the defendant also worked for Phoenix Tent and Awning as a laborer. For three
months in 1985 and 1986, he worked for A & L Duct and Pumps where he was a
laborer. The defendant has worked various odd jobs for cash.

Health: The defendant apparently is in good health and suffers no disabili-
ties or limitations. .

Mental Health: Psychological testing done at the Department of Corrections in
1981 and again in 1985 indicated the defendant had a full scale IQ of 108
placing him in the high average range. He was described as being a moderately
introverted person with a somewhat pessimistic outlook on life and also showed
passive-aggressive tendencies. Neither of the reports allude to alarming
psychological or sexual dysfunction.

Substance Use: The defendant was reportedly intoxicated when he committed the
present and related offenses. He also has a history of marijuana use and
paint sniffing.

FINANCIAL STATUS AND EVALUATION:

The defendant has no income and there is no information to
jndicate he has any assets. MWhen arrested, he was living out of a friend's
car.

- Sammy Castillo, the victim's son, indicated that funeral
expenses came to $2,575.79. He requests restitution in that amount. Copies
of the billings will be attached to this report.

The probation officer has considered the following factors
in determining the manner of payment:
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SAMUEL VILLEGAS LOPEZ ) CAUSE HO. CR163419
Defendant

Defendant's age: twenty-four.

pDefendant's income: none.

Defendant's assets: none.

Defendant's education: tenth grade.

Defendant's obligation to support dependents: none.
Defendant's employment history: poor.

Defendant's prospects for employment: poor.

Others: none.

O~ PN —

: Based on the above, it is recommended the defendant pay
restitution, through the Clerk of the Court per the attached restitution

ledger sheet.

DISCUSSION AND EVALUATION:

: The defendant has been found guilty by Jjury-verdict of
murder in the first degree, kidnapping, sexual assault, and burglary. It will
be my recommendation that the defendant be sentenced to more than the
presumptive term on all counts to runm consecutively.

Estefana Holmes was brutally and heinously murdered by the
defendant. It is difficult to imagine, let alone describe, the horror and
terror she must have experienced at the hands of the defendant. The fact that
she suffered greatly is without question. Her family, loved ones, and friends
have also suffered. The victim's survivors have all asked that the defendant

pay the ultimate price for his act.

The defendant's juvenile referral history was mostly
status offenses: curfew and running away. He apparently lived in a dysfunc-
tional family setting with the mother providing few controls. As a young

adult the defendant turned to theft and burglary offenses. He also committed
" several public order crimes. His assaultive behavior was mostly in the form
" of resisting arrest. The defendant served a second prison sentence for this
type of behavior. The defendant had a pattern of alcohol and substance abuse
but there was 1little or no reference to prior drug addiction. Previous
reports and evaluations contained in the probation and Department of Correc-
tions files do not provide much insight into why the defendant committed the
present offense. The defendant himself maintains his innocence and would not
participate in a presentence interview.

The defendant reportedly tried to force his way into a
woman's apartment the evening before the present offense. A few days
afterwards he was accused of sexually assaulting another woman. I think the
defendant has proven he is a danger to society and capable of committing the
most heinous of crimes. I think the defendant should be sentenced in such a
fashion 5o that he will be permanently removed from the community.
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SAMUEL VILLEGAS LOPEZ CAUSE NO. CR163419

Defendant

In making the recommendation Be]own the following factors
were considered:

1. The defendant's actions were cruel and depraved.

2. The victim suffered and must have experienced tremendous horror.

3. The victim was fifty-nine years of age.

4. The defendant committed the present offense two weeks after he was
granted a discharge from parole. :

5. The victim's survivors have suffered and experienced emotional
distress.

§. Statements of the interested parties.

7.  The defendant has been convicted of two prior felonies and sentenced

to prison twice.
8. The safety and interest of the community.
9 The defendant's age.

RECOMMENDATION:

tount I:

It is respectfully recommended that the defendant be
sentenced as prescribed by law. - :

Counts II, III, and V:

It is respectfully recommended that the defendant be
sentenced fo the Department of Corrections for more that the presumptive term,
each count to run consecutive.

It is further recommended the defendant pay a $100.00
felony penalty assessment to the Victim Compensation Fund for each count.
payment is to begin at the discretion of the Department of Corrections.
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SAMUEL VILLEGAS LOPEZ CAUSE KO. CR163419
Defendant

It is further recommended “the defendant pay total
restitution of $2,575.79 per the attached ledger sheet. :

Respectfully submitted,

H. C. Duffie
Chief Probation Officer

I have reviewed and considered By:/5zéé;;ilg?TZZ;;;Eiizéé;f‘1/

the probation officer's report. Robfrt Cherkos
‘Deputy Adult Probation Officer

~ 2623985
Judge

RC:gw:0574G
Date: C’/"’""/ ’)V ‘May 20, 1987
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THE STATE OF ARIZONA A CAUSE NO. CR163419 & &
Plaintiff Y
HONORABLE PETER T. D'ANGELO ‘G %o i
vVs. . ) =
CRIMINAL DIVISION 10 ¥,
SAMUEL VILLEGAS LOPEZ . 7,
Defendant SUPERIOR COURT PN
e

DATE OF SENTENCE: 5-27-87

SUPPLEMENTAL REPORT

The defendant decided to participate in a presentencé
interview on May 22, 1987. The defendant was thorough in his completion of
the presentence questionnaire and he was cooperative during the interview.

The information under the social history is essentially
correct. The defendant stated that he regretted never completing his G.E.D.
while he was in prison. He plans to continue with his education. The
defendant listed three other previous employments: National Metals Company,
Arizona Woodcraft Company, and Wise Guys Car MWash. The defendant stated that
he is in good health and has no disabilities or limitations. He denies that
he has an alcohol or drug problem. He stated that he has used marijuana and
inhaled toxic vapors in the past but did not consider himself to be a regular
user nor "hooked" on any drug. The defendant does not think that alcchol or
drugs played a part in any of his prior offenses. The defendant admits that
he drank two or three beers on the evening he was arrested on November 3, 19B6.

Regarding the present  offense, the defendant wrote, "I
didn't do this offense at all so I was very surprised when they told me what I
was being charged for. I'm innocent and sorry for what happened to that lady."

The defendant requests the smallest sentence possible.
His plans for the future are to find a good job, put some money in the bank,
buy a house, fall in love with a young lady, get married, and have two or
three children. He would like:to make sure that they complete high school and
. would try to make them understand that drugs are no good and that they should

obey the law.

I did not get the impression that the defendant’s initial
decision to not participate in a presentencé interview was out of disrespect
or hostility but was more out of resignation. I did not consider this initial
decision to be a sentencing factor nor do I think his cooperation to be one

either.
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SAMUEL VILLEGAS LOPEZ : CAUSE NO. CR163419
Defendant

RECOMMENDATION:

This officer will stand with the original recommendation.

Respectfully submitted,

H. C. Duffie
Chief Probation Officer

I have reviewed and considered By: }\1?7i;;2251;<::%§ff;6}71

the probglion officer's report. Robert Cherkos .

Deputy Adult Probation Officer
7 Svs te
Judgeé:

262-3985
c,/' j RC:d1w:0687J
Date: s May 26, 1987

$iz
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IN THE SUPERIOR CauRT OF THE STATE OF ARTZONA

IN AND FOR THE COUNTY OF MARICOPA

%
7z o @
A A
ko £ N
STATE OF AR1ZONA, ) % S
) % % 7
PLAINTIFF , ) S
)
V. oo ) NO. CR163419
: ) CR-90-0247
SAMUEL VILLEGAS LOPEZ, )
)
DEFENDANT . )y
)
PHOEN 1X, ARIZONA
JuLy 13, 1990
AFTERNQON SESSION
GEFORE: THE HONORABLE PETER D'ANGELO, JUDGE
Q RY RAL RIPT O ROCEE
PREPARED ON APPEAL COLLEEN M. GRUNOW
ORIGINAL RPR, CM, CSR
CoPY
SUPERIOR COURT
e -
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1 appEz ARANC £ 5
2
3 ‘FOR THE PLAINTIFF: MR. PAUL AHLER., DEPUTY COUNTY ATTORNEY
4 FOR THE DEFENDANT: HR. GEORGE STERLING, COURT APPOINTED
S COUNSEL
6
7
8
9 I NDEX
10 WITNESSD: EXAMINATION BY: ON PAGE:
11 DEAN, ROBERT T. MR. AHLER ' 17
12 MR . STERLING 20
13 MR. AHLER 25
14 | MR . STERLING 35
15 MR. AHLER : 52
16 BAILEY, RICK MR. STERLING 585
17 MR. AHLER 57
18
19
20
21
22
23
24
25
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PROCEEDRDILNGS

THE COURT: CR163419.

MR. AHMLER: PAUL AHLER ON BEHALF OF
5TATE .

MR. STERLING: GEORGE STERLING BERALF OF
DEEENDANT. YOUR HONOR, DEFENDANT 13 PRESENT AND IN CUSTODY.

THE COURT: MR. AHLER, DID 1 UNDERSTAND
FROM THE EARLIER SESSION THAT YOU'RE NOT GOING TO PRESENT
ANYTHING BY WAY OF TESTIMONY OR EVIDENCE?

M2. AFLER: 1 HAVE A WITNESS RERE WHO I
INTEND TO CALL ON REBUTTAL AND 1 THINK WE NEED TO LAY A
LITTLE BIT MORE FOUNDATION.

THE COURT: VERY WELL. CALL YOUR NEXT
WITNESS, PLEASE.

MR . STERLING: WELL, YOUR HOWNOR, 1F I

COouLD, TWO NOTES OF PROBLEMS THAT 1 HAVE. MY NEXT WITNESS,

" YOUR HOMNOR, 1S ONE DR. OTTO BENDHEIM WHO 1 WILL CALL TO

TESTIFY BEFORE THE COURT BY MEANS QF A VIDEOTAPE EXHIBIT,
WHICH IS EXHIBIT NUMBER SIX.

TO EXPLAIN TO THE COURT, PURSUANT TO THE PRIOR
INDICATION TO THE COURT WE DEPOQSED DR. OTT0 BENDHEIM ON JULY
11, 1990 AT TEN O'CLOCK IN THE MORNING. ACTUALLY WENT TILL
NOON WITH THE UNDERSTANDING THAT 1 WOULD BE INTRODUCING THE

TAPE GR THE VIDEOQTAPE OF THAT TESTIMONY.

SUPERIOR COURT
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THE COURT: YOU WANT ME TO VIEW IT AT A

LATER TIME?

MR. STERLING: 1 HAVE NO OBUECTION IF THE
COURT WANTS TO VIEW IT AT A LATER TIME-

IHE COURT: DO WE STILL HAVE THAT MACHINE
AROUND HERE? WE'LL HAVE TO GET A MACHINE ANY WAY -

MR. STERLING: THE FINAL THING, YOUR
HONOR, 1F I COULD, IN SUPPORT OF MR. BENDHEIM'S TESTIMONY,
{s 1 WISH TO OFFER IN SEVERAL THINGS, IF I COULD. AND
COUNSEL CAN CORRECT ME IF 1'M WRONG. WHILE WE HAVE
OR. BENDHEIM ON TAPE YOU WILL HEAR HEM REFERRING 10 THREE
OIFFERENT DOCUMENTS. BECAUSE OF A —= THIS WAS MY FIRST
EXPERIENCE WITH A VIDEOTAPE SEPOSITION AND APPARENTLY THE
ARRANGEMENTS, THE PEOPLE THAT WE MADE THE ARRANGEMENTS
SROUGH FOR THE VIDEOTARE DID NOT SHOW UP WITE THE COURT
REPORTER. 1 ASSUMED THEY FAD. THEY COULD NOT MARK
CYHIBITS, IN OTHER WORDS. BUT 1 WOULD INTRODUCE AS EXHIBITS
covEN, ELGHT, NINE, WHICH ARE IN REVERSE ORDER. THE EXHIBITS
WHICH WERE GIVEN TO DR. BENDHEIM UPON WHICH TO BASE KIS
0P INION AND CONCLUSION. THOSE ARE THE DOCUMENTS WHICH WE
REFER TO IN THE DEPOSITION.

THE COURT: THESE EXHIBITS 7O THIS
HEAR 1NG2

MR. STERLING: THEY WERE EXHIBITS TO HIS

DEPOSITION AND TO THIS HEARING.

SUPERIOR COURT
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1 THE COURT: SEVEN, E1GHT AND NINE. MR.
2 AH_ER?

3 MR. AHLER: NO OBJECTION.

4 THE COURT: SEVEN EIGHT AND NINE ARE

5 RECEIVED«

6 ' (THEREUPON, EXHIBITS 7 THROUGH 9 WERE

7 RECEIVED INTO EVIDENCE.)

8 MR. STERLING: THEY ARE OFFERED FOR THAT
9 PURPOSE -
10 THE COURT: SIX 15 ALSO RECEIVED. ANY
11 QBJECT10ON?
12 _ MR. AHLER: NO.
13 (THEREUPON, EXHIBIT 6 WAS RECEIVED INTO

i 14 EVIDENCE.)

15 MR . STERLiNG: ALL RIGHT, YOUR HONOR.

16 THE NEXT THING IF 1 COULD., YOUR HONOR, AT THIS TIME THE
17 DEFENDANT -— 1 HAVE TO DO AN EXPLANATION ON HERE IF I COULD,
18 | WOULD LIKE SOME ACCESS 70 THE RECORD AT THIS POINT. ON
19 THE ORIGINAL APPEAL AND AT THE ORIGINAL TRIAL, BOTH PAULINE
20 RODRIGUEZ AND A OYODELIA UDILA. 1 CANNOT PRONOUNCE THE NAME
21 gyopELIAANDUDI L A. THEY WERE CALLED AS
22 WITNESSES FOR THE STATE. ON caoss-ExAMINArion BOTH

23 WITNESSES TESTIFIED AS 10 THE DEFENDANT'S BEING INTOXICATED
24 ON THE NIGHT IN THE INCIDENT. NIGHT OF THE INCIDENT «

25 ‘ THEY DID SO, HOWEVER, ONLY IN PASSING. 1 HAVE

SUPERIGR CAOURTY
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ATTEMPTED IN APPROXIMATELY SIX WEEKS THROUGH THE COURT
APPOINTED INVESTIGATOR —— 1 HAVE NO DOUBT 1IN MY MIND FROM
HIS REPORTS THAT Hé HAS TURNED OVER EVERY STOWE THAT CAN BE
TURNED OVER AND IN AN ATTEMPT TO LOCATE THESE TWO LADIES . AS
WELL AS THEIR SISTER, CECELIA. ] HAVE, IN FACT, EVEN
ENLISTED THE ASSISTANCE OF THE COUNTY ATTORNEY'S OFFICE IN
LOCATING THESE LADIES, AND TIE ONLY ADDRESS THEY CAN PROVIDE
ME AND THE ONLY ADDRESS WE CAN COME UP WITH IS AN ADDRESS
THAT IS5 THREE YEARS OLD AS QF 1987.

BECAUSE 1 CANNOT LOCATE THESE WITNESSES, 1
WOULD ASK THE COURT TO ACCEPT EXHIBITS 10 AND 11, WHICH ARE
IN FACT TRANSCRIPTIONS -- 10. 11 AND 12, —- I WILL AVOW TO
THE COURT THAT EXHIBIT NUMBER 12 1S A TAPE RECORDING WHICH I
RECEIVED FROM JOEL BROWN OF THE MARICOPA COUNTY PUBLIC
DEFENDER'S OFFICE UPON THIS MATTER BEING REMANDED TO THE
TRIAL COURT.

AT THAT TIME HE REPRESENTED TO ME THAT THIS WAS
HIS ORIGINAL TAPE OF AN INTERVIEW OF BOTH YOLIDIA AND
PAULINE RODRIGUEZ TAKEN BY HIM AND PAUL AHLER DURING THE
ORIGINAL INVESTIGATION QF THIS CASE. EXHIBITS 10 AND 11 ARE
‘Ix FACT TRANSCRIPTS OF THE RESPECTIVE TAPES. AND 1 WOULD
SUBMIT THOSE TO THE COURT AND ASK THAT THEY BE ACCEPTED IN
EVIDENCE AS PART DF THE RECORD IN LIEU OF THE TEST!MONY QF
THESE WITNESSES WHO 1 CANNOT OBTAIN.

THE COURT: MR. AHLER?

SUPERIOR COURT
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1 W, AHLER: JUDGE, I HAVEN'T HAD A CHANCE
2 10 COMPARE THE TRANSCRIPT THAT HE HAD PREPARED AGAINST THE
3 TAPE ITSELF.
4 THE COURT: THE TAPE?
5 MR. AMLER: AND UNTIL 1 DO THAT I'M
6 SOMEWHAT RELUCTANT TO AGREE TO THEIR ADMISSION-
7 THE COURT: ALL RIGHT.
3 MR. STERLING: YOUR HONOR, THE
9 TRANSCRIPTS ARE SUBMITTED AS AN AID TO THE COURT. WE ALL
10 KNOW THE LAW IN-ARIZONA 1S THAT THE TRANSCRIPT NEVER STANDS
11 In PLACE OF THE TAPE. IT IS SUBMITTED SOLELY AS AN AID AND
12 THAT 1S HOW THEY ARE SUBMITTED TO YOU.
13 THE COURT: DO YOU WANT THE OPPORTUNITY
14 10 COMPARE THE TwO?
15 MR. AHLER: 1 WOULD ALSO LIKE THE
16 oPPORTUNITY  JUST TO COMPARE HIS TAPE AGAINST HY TAPE.
17 MR. STERLING: 1 HAVE MO OBJECTION, YOUR
18 HONOR, IF THEY WANT TO SUBMIT THEIR TAPE.
19 THE COURT: ALL RIGHT. PERMIT THE
20 ELEASE OF 10, 11 AND 12 TO MR. AHLER. WHEN CAN YOU GET
21 THEM BACK TO ME?
22 MR. AHLER: HOW ABOUT MONDAY?
23 | THE COURT: THAT WILL BE FINE,
24 MR. AHLER: OR TUESDAY.
25 THE COURT: TUESDAY.

SUPERIOR COURT
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MR. STERLING: TWO OTHER MATTERS, YOUR
HONOR, 1 WOULD PRESENT TO THE COURT AT THIS POINT. ONE 1s 1
HAVE WITNESS PROBLEMS. I DID ANTICIPATE CALLING ANOTHER
LIVE WITNESS TODAY 8Y THE NAME OF RICK BAILEY WHO 1S5S A
SUPERVISOR OF CLASSIFICATION DIVISION IN MARICOPA COUNMTY
SHERIFF 'S OFFICE.
IN CONTACT WITH HIS OFFICE TWICE TODAY 1 HAVE
BEEN INFORMED THAT APPARENTLY THE SUBPOENA WHICH I HAD
ISSUED AND SERVED UPON THE SHERIFF 'S DEPARTMENT DID NOT
REACH HIM AND HIS SUPERVISOR HAS ATTEMPTED 10 REACH HIM AT
HOME-TO ARRANGE FOR HIS PRESENCE AT THIS HEARING. HE HAS
BEEN UNSUCCESSFUL IN DOING SO. S50 AT THIS POINT IN TIME 1
PUT THAT ON THE RECORD SO THE COURT WOULD KNOW. 1 COULD
MAXE AN OFFER OF PROOF IF THE COURT WANTS TO HEAR 1T BECAUSE
1 DO NOT BELIEVE THERE 15 A GREAT DEAL OF DISPUTE WITH WHAT
THAT WITNESS WOULD TESTIFY TO-
MR. BAILEY WQULD TESTIFY THAT HE IS IN
CLASSIFICATION AT THE MARICOPA COUNTY SHERIFF'S DEPARTMENT;
_AS SUCH HE 15 AND ASSUMES PERSONAL —= I DON'T WANT TO SAY
RESPONSIBILITY -- THAT'S THE WRONG TERM -~ HE WORKS 1IN
CONJUNCTION WITH MAXIMUM SECURITY INMATES TRANSFERRED BACK
FROM DOC; THAT IN SUCH CAPACITY HE .BECAME FAMILIAR WiTH
SAMUEL LOPEZ UPON HIS TRANSFER BACK HERE PURSUANT TO THE
MANDATE OF THE SUPREME COURT FOR RESENTENCING; THAT HE HAS

OVER THE LAST FOUR AND A HALF MONTHS, 1 BELIEVE, UNDER THE
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1 CIRCUMSTANCES, WORKED WITH SAMUEL LOPEZ; FOUND HIM TO BE A
2 MODEL PRISONéR AND PRESENTS NO PROBLEMS WHATEVER WITHIN A

3 STRUCTURED ENVIRONMENT OF INCARCERATION. ON THAT WE

4 . WOULD --— THAT IS MY OFFER OF PROOF AS TO MR. BAILEY 'S

5 | TESTIMONY.

6 THE COURT: DO YOU ACCEPT THE OFFER,

7 MR. AHLER?

8 MR. AHLER: NO. 1 HAVEN'T TALKED TO

9 MR. BAILEY. I WILL NOT ACCEPT THAT.

10 THE COURT: AlLL RIGHT« WOULD YOU DO THAT
11 AND THEN ADVISE ME AS 70 WHETHER YOU ACCEPT 1T B8R NOT?

12 MR. AHLER: YES.
13 MR. STERLING: IF NOT, THEN MAYBE WE CAN
14 BRING HIM IN LATER. THE LAST THING, YOUR HONOR, 1 BELIEVE,
15 DO YOU WANT TO —-- ON THAT OFFER OF PROOF DO YOU WANT TO

16 _ OFFER THE DOC RECORDS? BECAUSE WE HAD KIND OF TALKED ABOUT
17 THIS, YOUR HONOR. WHEN 1 WAS GOING TO GO CALL MR. BAILEY

18 THEY WERE GOING TO OFFER DOC RECORDS IN EXCHANGE. 1'M JUST
19 TRYING TO KEEP THIS IN SOME SORT OF ORDER. SECAUSE I'LL

20 OFFER THSEM 1F YQU WANT.

21 THE COURT: WILL THAT BE 132

22 MR, AHLER: 14.

23 THE COURT: WHAT WAS 132

24 MR. AHLER: 13 IS THx NEWSPAPLR ArERULLE
25 THAT 1™ GdING TO GET T0.

SUPERICR COURT
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MR. STERLING: 1 ASSUME THOSE CAN BE

SHOWN BY STIFULATION OR?

THE COURT: 14 IS WHAT DOC RECORDS?

MR. AHLER: YOUR HONOR, EXHIBIT 14 1S
a. LuPzZ's COMPLEYE DEPARTMENT OF CORRECTIONS RECORDS FOR
ALL THREE INCARCERATIONS HE'S HAD DURING HIS LIFETIME. AND
{ BELIEVE MR. STERLING HERE WOULD HAVE AGREED TO THEIR
ADMISS1ON.

MR. STERLING: YEAH, YOUR FONOR, THAT 1S
CORRECT. THAT IS MY UNDERSTANDING, STATE WOULD OFFER THEM.
WE HAVE NO OBJECTION.

THE COURT: NO OBJECTION TO 14 T HEN?

MR. AHLER: THAT'S CORRECT.

“R. STERLING: THAT'S CORRECT.

THE COURT: 14 IS RECEIVED.

(THEREUPON, EXHIBIT 14 WAS RECEIVED INTO
EVIDENCE.)

MR. STERLING: YOUR HONOR, THE LAST

DOCUMENT 1 WOULD THEREFORE SUBMIT 70 THE COURT 15 AN EXHIBIT

NUMBER 13, WHICH I WOULD REQUEST TO BE MADE PART OF THE
RECORD. BASICALLY IT IS A PHOTOSTATIC COPY OF THE
WASHINGTON POST NATIONAL WEEKLY OF A EDITOR1IAL PAGE CdMMENT
ON THE WASHINGTON POST NATIONAL WEEKLY EDITION OF MAY 24,
1988 CONCERNING THE COST OF DEATH PENALTY LITIGATION AND THE

TEXT STuDY IN 1987.
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MR. AHLER: JUDGE, 1 OBJECT TO THiS. I
THINK IT'S TOTALLY IRRELEVANT AND i UNDERSTAND THAT THE RULE
SAYS THAT THE TECHNICAL RULES OF EVIDERCE CR THE RULES OF
EVIDENCE DON'T APPLY. BUT I STILL THINK THE COURT HAS TO
LODOK TO THE ISSUES OF RELEQANCY AND RELIABILITY WHEN
ADMITTING EVIDENCE. AND IN THIS CASE THIS IS TOTALLY
1RRELEVANT TO YOUR CONSIDERATION.

THE COURT: WELL, I WOULD HAVE TO AGREE,
BUT 1'M NOT GOLNG TO TAKE A CHANCE OF SOMEBGQDY GOING TO
THINK IT IS. OBJECTION IS OVERRULED. 13 IS RECEIVED.

(THEREUPON, EXHIBIT 13 WAS RECEIVED INTO
EVIDENCE.)

MR. STERLING: ALL RIGHT. YOUR HONOR, ON
THAT BASIS THE DEFENDANT WOULD REST AS TO THE EVIDENTIARY
PORTION AS TO BOTH AGGRAVATING FACTORS AND MITIGATING
FACTORS.

THE COURT: MR. ABHLER, YOU HAVE ANYTHING
TO PRESENT?

MR. AHLER: [ HAVE ONE WITNESS TO PRESENT
IN REBUTTAL, SPECIFICALLY MR. DEAN WILL TESTIFY IN REBUTTAL
TO THE VIDEOTAPE DEPOSITION THAT DR. BENDHEIM GAVE.

MR. STERLING: YOUR HONOR, THEN IN LIGHT
THAT THE STATE IS ONLY GOING TO CHOOQSE 710 CHALLENGE THE
MITIGATION EVIDENCE, I WOULD RENEW MY DIRECTED VERDICT

MOTICON AS TO THE ALLEGATION OF ESPECIALLY CRUEL, HEINOUS AND
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1 DEPRAVED UNDER 703 BASED UPCN EVIDENCE PRESENTED.

{8}

THE COURT: WELL, MAYBE 1 DON'T

3 UNDERSTAND YOU, MR. STERLING. BUT 1 PRESIDED OVER THIS
4 TRIAL. 1 HEARD THE EVIDENCE. I PREPARED A SPECIAL VERDICT.
5 SUPREME COURT HAS, AT LEAST UP TILL NOW, APPROVED MY
8 FINDINGS, AS FAR AS HEINOUS, CRUEL OR DEPRAVED IS CONCERNED.
7 SG I DON'T UNDERSTAND -- I GUESS I DON'T UNDERSTAND YOUR
8 MOTION FOR DIRECTED VERDICT. THESE STATUTES ARE IN THE
9 SENTENCING PORTION. THEY ARE FOR JUDGES, NOT JURIES, YO
1a UTILIZE AND APPLY. IN ANY EVENT, 1'M GOING TO AGAIN DENY
11 YOUR MOTION FOR DIRECTED VERDICT.
12 MR. STERLING: YOUR HONOR, RATHER THAN
13 DELAY THE EXPERT WITNESS THING, COULD I RESERVE MY ARGUMENT
14 AND TOUCH THIS AGAIN IN FINAL ARGUMENT?
15 THE COURT: SURE. YOU WANT TO GET RID OF
16 THESE MOTIONS BEFORE WE HEAR THE WITNESS OR DO YOU WANT ME
17 70 HEAR THE WITNESS? 1 FIND IT A LITTLE AWKWARD TO HEAR
18 REBUTTAL WITNESSES WHEN 1 HAVEN'T HEARD THE DEFENDANT'S
is WITNESS.
20 MR. AHLER: WELL, THAT'S ON THE TAPE. 1F
21 THE COURT FEELS IT NECESSARY TO REVIEW DR. BENDHEIM'S TAPE
22 FIRST, THEN I GUESS 1 COULD ASK MR. DEAN TO COME BACK AGAIN.
23 THAT'S UP TO THE COURT. BUT WE'RE READY TO PROCEED AND I
24 THOUGHT 1T WOULD BE HELPFUL TO SAVE SOME TIME.
25 | THE COURT: WELL, ALL RIGHT. GO AHEAD,
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1 IN THE INTEREST OF SAVING TIME.
2 MR. AHLER: DOES THE COURT WANT TO HEAR
3 THE MOTIONS FIRST?
4 IHE COURT: 1IF I UNDERSTOOD MR. STERLING,
5 ONE OR TWO OF THEM HAVE BEEN RENDERED SOMEWHAT MOOT.
5 MR. AH.ER: THAT'S CORRECT. 1 ONLY
7 RECEIVED TWO MOT1ONS, DEFENDANT'S PRESENTENCE MEMORANDUM
8 CHALLENGING 13-703 (F) (6) AND ALSO HIS REQUEST FOR A JURY
9 DETERMINATION AS TO THAT SAME ALLEGATION.
10 THE COURT: IT WAS REQUEST FOR JURY
11 CENTENCING AND 1 BELIEVE YOU RESPONDED TO BOTH IN ONE
12 REQUEST.
13 MR. AHLER: YES . i DON'T HAVE THE THIRD
14 MOT1ON THAT YOU REFER TO.
15 THE COURT: THE THIRD ONE —— THE FIRST
16 ONE NOW IS JURY DETERMINATION OF PROSECUTION 'S ALLEGATION OF
17 ESPECIALLY CRUEL, HEINOUS AND DEPRAVED. THE SECOND ONE 1S
18 OEFENDANT 'S REQUEST FOR JURY SENTENCING. THE THIRD OME IS
19 _DEFENDANT'S PRESENTENCE MEMORANDA CHALLENGING A.R.S. SECTION
20 13-703 (F)(6) AS VAGUE AND OVER BROAD IN VIOLATION OF THE
21 EIGHTH AND FOURTEENTH AMENDMENT OF THE UNITED STATES
22 CONSTITUTION. DATED -- IT'S FILED JUNE 19. YOU HAVE A
23 RESPONSE 10 IT. WHICH YOU CITE WALTON VERSUS ARIZONA.
24 MR. AHLER: 1 APOLOGIZE, I WAS MISTAKEN.
25 , THE COURT: WHICH ONE OF THESE YOU WANT
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TO ARGUE FURTHER, MR. STERLING?

MR. STERLING: YOUR HONOR, AS TO THE
REQUEST FOR JURY SENTENCING OF THE DEATH PENALTY., AS TO THE

ONE FOR JURY DETERMINATION OF THE FACTUAL BASIS OF 703

(FY{(6), 1 FIND MYSELF. IN LIGHT OF 3TATE YERSYUS WALTON'S
OPINION, THE MAJORITY OPINION IN THAT, UNABLE TO ARGUE THOSE
TWO MOTIONS FURTHER OTHER THAN TO REMIND THE COURT THAT
WALTCN AND THE SUBSEQUENT CASES WERE A FIVE FOUR DECISION.

THE COURT: 1'M AYARE OF THAT.

MR. STERLING: AND ADAMSON WAS A FOUR
THREE DECISION. BUT --—

THE CQURT: OUT OF THE NINTH CIRCUIT.

MR. STERLING: NO, YOUR HONOR, MY
UNDERSTANDING -—

THE COURT: 15 THIS A DIFFERENT ADAMSON?

MR. STERLING: MY UNDERSTANDING 1S THAT
TWO DAYS AFTER WALTON CAME DOWN, THE UNITED STATES SUPREME
COURT AFFIRMED THE SENTENCING IN ADAMSON WHICH WAS A
REJECTION OF THE DEATH PENALTY AND SENTENCE TO LIFE BY A
FOUR VOTE TO THREE. OFCONNOR -~

THE COURT: I UNDERSTOCD fHEY DENIED
CERTIORART .

MR. STERLING: MY UNDERSTANDING IS -— AND
1 HAVEN'T BEEN ABLE 70 CONFIRM IT, BUT MY UNDERSTANDING IS

RENQUIST AND O'CONNOR HAD TO RECUSE THEMSELVES ON ADAMSON'S
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1 CASE, LEAVING THE VOTE FOUR THREE JUST LIKE IN WALTON, BUT
2 JUST BY THE COUNT. |
3 THE COURT: THERE WASN'T ANY VOTE. MY
4 UNDERSTANDING IS THEY DENIED CERTIORARL ON THE BASIS THAT
5 THEY DIDN'T HAVE ENOUGH JUDGES.
6 MR. STERLING: AS TO MY TWO MOTIONS WHICH
7 RELY BASICALLY UPON ADAMSON, I THINK ARIZONA VERSUS -- NO,
8 AR 7ONA VERSUS WALTON HAS BASICALLY TAKEN CARE OF THOSE.
9 THE COURT: MOTION FOR JURY DETERMINATION
10. AS TO PROSECUTOR'S ALLEGATION OF 13-707(F) (6) , ESPECIALLY
11 CRUEL, HEINOUS AND DEPRAVED, DEFENDANT'S REQUEST FOR JURY
12 SENTENCING ARE DEMIED.
13 DOESN'T THE WALTON CASE ALSO DISPOSE OF , AT
14 LEAST FOR THE PRESENT, THE POSITION TAKEN IN YOUR OTHER
15 MOTION OR MEMORANDUM CHALLENGING 13-706(F) (6)2
16 | MR. STERLING: NOT REALLY, YOUR HONOR. I
17 WOULD ASK THE COURT TO RESERVE THAT TO THE END.
18 THE COURT: VERY WELL.
19 CALL YOUR WITNESS, PLEASE.
20 | MR. AHLER: ROBERT DEAN.
21
22
23
24
25 (NEXT PAGE, PLEASE.)
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ROBERT T. DEAN, dR,

CALLED AS A WITNESS REREIN, HAVING BEEN FIRST DULY SWORN,

WAS EXAMINED AND TESTIFIED AS FOLLOWS:

EXAMINATION

BY MR. AHLER:

Q. WOULD YOU TELL US YOUR NAME, PLEASE?

A. ROBERT T. DEAN, JR.

Q. YQUR OCCUPATION?

A. I'M A PSYCHIATRIST.

Q. AND YOU'RE A MEDICAL DOCTOR?

A. YES.

Q. HOW LONG HAVE YOU BEEN PRACTICING MEDICINE AND
PSYCHIATRY?

A. 1 HAVE BEEN PRACTICING MEDICINE SINCE 1956. 1
WAS LICENSED IN THE STATE OF ARIZONA AT THAT TIME. 1 HAVE
BESN PRACTICING PSYCHIATRY SINCE 1961.

Q. CAN YOU GIVE US YOUR EDUCATIONAL BACKGROUND,
PLEASE?

A. 1 GRADUATED PHOENIX COLLEGE IN 1948. GRADUATED
ARTIZONA STATE COLLEGE WITH A DEGREE IN PSYCHOLOGY
BACHELOR 'S DEGREE IN 1951. GRADUATED MEDICAL SCHOOL FROM
THE UNIVERSITY OF BUFFALO IN BUFFALC, NEW YORK IN 1955. I
HAVE SERVED MY GENERAL INTERNSHIP IN MEDICINE AT GOOD‘

SAMARITAN HOSPITAL IN PHOENIX, ARIZCNA, ‘55 TO '56.
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{ WAS IN GENERAL PRACTICE OF MEDICINE, 156 TO
‘61. '61 TO '64 I TOOK POST-DOCTORIAL RES IDENCY TRAINING IN
bSYCHIATRY AT THE UNIVERSITY OF COLORADO MEDICAL CENTER IN
SENVER. 1IN 1964 I RETURNED TO PHOENIX AND ENTERED A GENERAL
PRACTICE OF ADULT PSYCHIATRY. I MOVED MY OFFICE TO CAVE
CREEK, ARIZONA ABOUT SIX YEARS AGO.

Q. HAVE YOU BEEN PRACTICING IN THE FIELD OF
pSYCHIATRY IN THE PHOENIX AREA SINCE APPROXIMATELY 19652

A. 64, YES.

Q. HAVE YOU TESTIFIED AS AN EXPERT WITNESS IN THE
SUPERIOR COURT OF THE STATE OF AR1ZONA CONCERNING ISSUES
INVOLVING FORENSIC PSYCHIATRY?

A. YES.

Q. APPROXIMATELY HOW MANY TIMES?

A. IT WOULD BE IN THE HRUNDREDS.

Q. DURING THE COURSE QF YOUR STUDIES IN THE FIELDS
OF MEDICINE AND PSYCHIATRY AND ALSO YOUR PRACTICE AS A

PSYCHIATRIST, HAVE YOU HAD ANY SPECIFIC OR SPECIAL INTERESTS

IN THE AREA OF ALCOHOL ISM?

A. YES.

Q. COuLD YOU TELL US ABOUT THAT, PLEASE?

A. 1 DEVELOPED A SPECIAL INTEREST IN PROBLEMS
HAVING TO DO WITH ALCOHOL AND ALCOHOLISM. EARLY ON IN MY
MEDICAL CAREER. PROBABLY BEGINNING ABOUT 1957, I WAS VERY

ACTIVE IN THAT AREA. 1 WAS A CO~FOUNDER OF THE MARICOPA
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COUNSEL ON ALCOHOLISM, WHICH IS NOW KNOWN AS THE NATIONAL
COUNSEL ON ALCOHOLISHM, GREATER PHOEMIX AREA. 1 WAS A
CO-FOUNDER OF THE MEN'S CENTER CALLED THE CROSSROADS AT 18TH
STREET AND OCOTILLO, WHICH IS A CENTER FOR HELPING ALCOHOLIC
MEN REHABILITATE. I DELIVERED MANY PRESENTATIONS TO
INDUSTRIAL PROGRAMS ON THE SUBJECT OF ALCOHOLISM. I SPOKE
AT THE UNIVERSITY OF ARIZONA ON THAT SUBJECT.

I WAS THE FOUNDER QOF THE MARICOPA COUNTY
MEDICAL SOCIETY COMMITTEE ON ALCOHOLISM AND THE FIRST
CHAIRMAN AND SERVED AS CHAIRMAN UNTIL I LEFT GENERAL
PRACTICE TO GO INTO PSYCHIATRY AND ON RETURN TO PHOENIX I
SERVED ON THAT COMMITTEE AGAIN.

AS A RESULT OF MY SERVING ON THAT COMMITTEE ANb
MY INTEREST IN THE SUBJECT, ! WAS A MEMBER OF A STUDY GROUP
THAT AT THAT TIME RESULTED IN THE FOUNDING OF WHAT WAS
CALLED CODAC AND IS NOW CALLED CODAMA. I WORKED WITH TEE
SEVEN ORIGINAL YOUNG PEOPLE WHO FOUNDED THE CONTACT RESOQURCE
CENTER IN PHOENIX FOR PEOPLE WITH DRUG AND ALCOHOL AND
MENTAL PROBLEMS NOW KNOWN AND AS TERROS. 1 HAVE TREATED AND
WORKED WITH LITERALLY HUNDREDS OF ALCOHOLICS.

Q. DR. DEAN, DURING THE COURSE QF YOUR STUDY AND
EXPERIENCE IN THE AREA OF PSYCHIATRY, HAVE YOU BECOME
FAMILIAR WITH A CONDITION KNOWN AS PATHOLOGICAL
INTOXICATION?

A. YES.
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1 Q. COULD YOU EXPLAIN TO THE COURT WRAT THAT 152
2 4R. STERLING: YOUR HONCR, COULD I
3 INTERRUPT AND REQUEST SOME VOIR DIRE AS TO, PRIOR 70 THIS
3 JITNESS TESTIFYING AS AN EXPERT, PSYCHIATRIC EXPERT?
5 THE COURT: YOU MAY.
6
7 VOIR DIRE EXAMINATION
8 Y MR. STERLING:
9
10 Q. MR. DEAN, YOU HAVE JUST TOLD US ABOUT YOUR
11 GACKGROUND. AM 1 CORRECT IN UNDERSTANDING THAT YOU ARE NOT
12 BOARD CERTIFIED IN PSYCHIATRY?
13 A. THAT'S CORRECT.
14 Q. ARE YOU A MEMBER OF THE AMERICAN BOARD OF
15 PSYCHIATRY AND NEUROLOGY?
16 A. NO.
17 Q. ARE YOU A MEMBER OR RECOGNIZED BY THE AMERICAN
18 SOARD OF FORENSIC PSYCHIATRY?
19 | A. NO.
20 Q. MY UNDERSTANDING FROM TALKING TO THE BUREAU OF
21 WEDICAL EXAMINERS OF ARIZONA IS THAT THEY [SSUE A LICENSE TO
22 RACTICE MEDICINE AND THEY MAKE NO DIFFERENTIATION AS 70
23 WHAT YOU DO WITH IT, WITHIN THE AREA OF MEDICINE, I3 THAT
24 CORRECT?
25 ' A. ONE IS ISSUED A LICENSE TO PRACTICE MEDICINE,
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YES.

Q-

A

Q-

PERIOD?
PERICD

YOU ARE NOT BOARD CERTIFIED IN PSYCHIATRY; YOU

ARE NOT A MEMBER OF ANY CF THE NATIONALLY RECOGNIZED

PSYCHIATRIC OR FORENSIC PSYCHIATRIC ORGANIZATIONS; AM 1

CORRECT?
A.
Q.
A.

Q'

RECOGNIZED OR

A.

NC .

I AM NOT CORRECT?

YOU'RE MNOT CORRECT.

WHAT MEMBERSHIP DO YOU HAVE IN A NATIONALLY
GANIZATION OF FORENSIC PSYCHIATRY?

EXCUSE ME, I'M NOT SURE WHETHER [I'M A MEMBER OF

THE MEN ACADEMY OF FORENSIC PSYCHIATRY OR NOT B8UT AT ONE

TIME I WAS.

Q.

You NOT?

YOUu?
A.

Ql

NEUROLOGY?

OKAY. YOU ARE FAMILIAR WITH DR. BENDHEIM, ARE

YES.
HE 1S BOARD CERTIFIED PSYCHIATRY, IS5 HE NOT?
! BELIEVE SO.

IN FACT YQU KNOW WHAT A DIPLOMATE 1S5, DON'Y

OF -

OF THE AMERICAN BOARD OF PSYCHIATRY AND
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1 A. YES.

2 MR. AHLER: YOUR HCNOR, I AM GOING T0

3 OBJECT . THIS IS5 CROSS—EXAMINATION. IT'S NOT --

4 THE COURT: SOUNDS LIKE IT.

5 MR. STERLING: I'LL WITHDRAW THAT

6 QUESTION, YOUR HONOR. 1 HAVE FURTHER QUEST!GNS, THOUGH, IF
7 I CouLb?

8 MR. AHLER: CQULD YOU SAVE IT FOR

9 CROSS~-EXAMINATION AND COULD 1 CONTINUE WITH MY DIRECT?
10 , MR. STERLING: THEY GO 70 THE WITNESS'S
11 QUALIFICATION, YOUR HOMOR «
12 . THE COURT: LIMIT YOURSELF TO THE
13 WITNESS'S QUALIFICATIONS, PLEASE.
14 Q. BY MR. STERLING: DOCTOR, YOU HAVE ALSQ JUST --
15 YOU HAVE JUST GIVEN US A LIST OF ACTIVITIES YQU HAVE HAD
ia Wilsl, i DEALING WITH ALCOHOLISM, AM 1 CORRECT?

17 A. YES.
18 Q. WOULDd YOQ AGREE WITH ME THAT PSYCHIATRICALLY
19 THERE IS A DISTINCTION BETWEEN AN ALCOHOLIC, A DISEASED

20 ALCOHOLIC AND It iNCiViduan ur, 1 CAN'T THINK OF THE NICE
21 WORD, INDIVIDUAL PSYCHIATRIC REACTION TO ALCOHOL WHICH I35
22 CALLED PATHOLOGICAL ALCOHOL ISM OR INTOXICATION?

23 A. YES.

24 THE COURT: WHAT DOES THIS HAVE TO Do
25 WITH HIS QUALIFICATIONS, MR. STERLING?
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1 MR . STERLING: YOUR HONOR IT'S AN

2 ACTIVITY FIELD. HE'S TESTIFIED AS TO HIS EXPERIENCE WITH

3 ALCOHOLICS. AS YOou WILL UNDERSTAND WHEN YOU DEAL WITH DR.

4 BENDHEIM'S TEST, HERE WE #RE NOT OFFERING A DEFENSE OF

5 DIMINISHED CAPACITY ON ALCOHOLISM, HE ARE OFFERING

) DIHINISHED CAPACLTY DEFENSE UPON PATHOLOGICAL INTOXICATION,

7 WHICH 1S THE AMOUNT: OF ALCOHOL IMBIDED IS IRRELEVANT T0 THE

8 REACTION. IT'S A TRIGGER DEVICE.

9 THE DOCTOR HAS JUST ACKNOWLEDGED THAT THOSE ARE
10 SEPARATE AREAS, AND I WOULD LIKE 7O FIND OUT IF HE HAS ANY
1l EXPERIENCE BEFORE HE 'S ASKED T0 COMMENT OR OFFER AN OPINION
12 DEALING WITH PATHOLOGICAL INTOXICATION BECAUSE I DO BELIEVE
13 THAT 'S WHY THE STATE CALLED HIM.

) 14 THE COURT: LET'S GET TO THE QUESTION
15 THEN, PLEASE.
16 Q. BY MR. STERLING: THOSE ARE DIFFERENT AREAS OF
17 PSYCHIATRY, AM | CORRECT, OR THEY ARE DIF#ERENT TREATMENTS?
18 A. WHAT?
19 Q. THE Dl FFERENCE BETWEEN AN ALCOHOLIC OR AN
20 ALCOHOL1ISM AND PATHOLOGICAL INTOXICATION?
21 A. THOSE ARE DIFFERENT.
22 Q. WHAT EXPERIENCE DO YOou HAVE EITHER IN WRITING,
23 PUBLISHING, TREATING OR DEALING WITH PEOPLE ON PATHOLOGICAL
24 INTOXICATION?
25 A. WHEN I TOOK MY PSYCHIATRIC RESIDENCY TRAINING,
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1 THIS WAS A PART OF THE CURRICULUN THAT WAS PRESENTED .
2 Q. THAT WAS BACK IN 1961 THROUGH 16 42
3 A. YES. INCORPORATED INTO THE GENERAL CURR I CULUM
4 OF PSYCHIATRY, AT THAT TIME THERE WAS A PATIENT ADMITTED TO
5 THE HOSPITAL AT COLORADO PSYCHOPATHIC HOSPITAL IN DENVER
6 THAT WAS PRESUMED TO HAVE HAD THIS CONDITION SO THAT WE GOT
7 SOME EXTRA TRAINING ON THE SUBJECT.
8 Q. 1S THAT THE EXTENT OF YOUR PERSOMAL
9 PROFESSIONAL EXPERIENCE WITH PATHOLOGICAL INTOXICAT1ON?
10 A. I HAVE READ CONSIDERABLE ABOUT IT.
11 Q. THE FINAL AREA, DOCTOR, THAT I HAVE A QUESTION
12 FOR YOU IN, MY UNDERSTANDING 1S THAT YOU HAVE NOT EVEN
13 [NTERVIEWED OR HAD ANY PERSONAL CONTACT WITH THE DEFENDANT
14 IN THIS ACTION, AM I CORRECT?
15 A. THAT'S CORRECT.
16 Q. IS IT ALSO MY UNDERSTANDING THAT YOU INTEND TO
17 OFFER A DIAGNOSIS TO THIS COURT?
18 A. 1 INTEND TO ANSWER THE QUESTIONS THAT ARE ASKED
19 OF ME .
20 MR. STERLING: YOUR HONOR, 1 WOULD ENTER
21 AN OBJECTION BOTH AS TO QUALIFICATIONS AND AS TO BASIS ANY
22 EXPERT OPINION OFFERED BY THIS WITNESS IN THIS AREA DEALING
23 RESTRICTIVELY WITH PATHOLOGICAL INTOXICATION.
24 THE COURT: HAS THE WITNESS VIEWED THE
25 TAPE OF DR. BENDHEIM?
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1 o MR . AHMLER: YES, HE HAS.

2 THE COURT: IS THAT WHAT YOUTRE GOING TO
3 ASK HIM ABOUT?

4 MR . AHLER: PART OF IT. HE'S ALSQ

5 REVIEWED THE SAME DOCUMENTATICN THAT WAS SUBMITTED TO DR.

6 BENDHEIM. HE'S ALSO REVIEWED DR. BENDHEIM'S REPORT.

7 THE COURT: OBJECTION 1S OVERRULED.

8

9 NIRECT EXAMIMNATION (CONTINUED)
i0 BY MR. AHLER:

11
12 Q. MR. DEAN, COULD YOU DESCRIBE TO THE COURT THIS
13 CONDITION THAT'S BEEN REFERRED TQ AS PATHOLOGICAL
14 INTOXICATION?
15 A. YES. THIS 15 A VERY UNCOMMON CONDITION. IT 15
16 CHARACTERIZED BY SUDDEN UNPREDICTABLE BEHAVIOR ON THE PART
17 OF A PERSON WHO IS5 SUSCEPTIBLE 10 SMALL QUANTITIES CF
18 ALCOHOL WHEN INGESTED WHICH PRECIPITATE A RESPONSE OF THE
19 MANIFESTATIONS COF PANIC, ANXIETY, RAGE, DEPRESSION, THAT

20 WILL RESULT AT TIMES IN THE INDIVIDUAL BEING VERY VIOLENT

21 WwITH A PARTIAL OR COMPLETE LOSS OF CONSCIOUSNESS OR

22 AWARENESS, BEHAVING IN ERRATIC QNPREDICTABLE PATTERN, OFTEN
23 TIMES UNCONTROLABLY S0.

24 THIS MAY LAST FOR A FEW MINUTES, A FEW HOURS , A
25 DAY OR EVEN MORE THAN A DAY. IT USUALLY TERMINATES WITH THE
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1 INDIVIDUAL GOING INTO A DEEP SLEEP FROM WHICH THEY ARE
2 DIFEICULT TO AROUSE AND AFTER THEY DO AROQUSE FROM THE SLEEP
3 THEY USUALLY HAVE AMNESIA FOR THE EVENTS THAT TOOK PLACE.
4 Q. YOU INDICATED THAT THIS CONDITION WAS UNCOMMON.
5 A. YES. | |
& . Q. IN THE 25 YEARS PLUS THAT YOU HAVE PRACTICED
7 PSYCHIATRY IN THE PHOENIX AREA, HOW MANY CASES OF
8 PATHOLOGICAL INTOXICATION ARE YOU AWARE OF?
9 | .A. NONE « |
10 : Q. WOULD A PERSON WHO IS SUFFERING FROM SUCH A
il CONDITION, PATHOLOGICAL INTOXICATION, WOULD THEY REACT TO
12 ALCOHOL IN SUCH A MANNER AS YOU HAVE DESCRIBED ON éVERY
13 INSTANCE IN WHICH THEY PARTAKE OF THE SUBSTANCE?
14 A. PRESUMABLY so. OF COURSE THIS HAS NEVER BEEN
15 TESTED. BUT THE CLINICAL DATA INDICATES THAT GIVEN THAT THE
16 SUBJECT RECEIVES AN ADEQUATE QUANTITY --= AND IT'S A VERY
17 SMALL QUANTITY OF ALCOHOL ~-— THEY WILL HAVE THIS KIND OF A
18 PATHOLOGICAL INTOXICATICN REACTION EACH TIME.
19 Q. AND WOULD TQE AMOUNT OF ALCOHOL BE ENOUGH TO
20 CAUSE A NORMAL PERSON, AN ORDINARY PERSON TO BECOME
21 INTOXICATED?
22 A. NO.
23 Q. ARE THERE ANY PREDISPOSING FACTORS THAT wOULD
24 PERHAPS CONDITION AN INDIVIDUAL WHO MIGHT SUFFER FROM SUCH A
25 CONDITION AS PATHOLOGICAL INTOXICATION?
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1 A. 1 AM NOT SURE WHAT YOU MEAN BY CONDITION AN
2 INDIVIDUAL. THERE ARE PREDISPOS ING CONDITIONS THAT MAY HAVE
3 TO DO WITH THE TRIGGERING OF THIS KIND OF RESPONSE.
4 " Q. COuLD YOU TELL US WHAT THOSE PREDISPOSING
5 FACTORS ARE?
6 A. YES. ONE OF THE EOREMOST IS BELIEVED THAT THE
7 ALCOHOL IN THESE PEOPLE IN SOME WAY CR AMOTHER TRIGGERS AN
8 EPILEPTIC KIND OF SEIZUQE ATTACK, MEANING THAT THAT PERSON
9 HAS SOME KIND OF ORGANIC PATHOLOGY IN THE BRAIN,
10 PREDISPOS ING THEM TO HAVING EPILEPTIC SEIZURES.
11 OTHER KINDS OF ORGANIC PATHOLOGY HAVING TO DO
1z WITH THE BRAIN HAVE BEEN INCRIMINATED OR THOUGHT TO BE
13 | ASSOCIATED WITH THIS RESPONSE HAVE TO DO WITH TRAUMA WITH
14 DISEASED STATES, LIKE ENCEPHALITIS, FROM WHICH THE
15 INDIVIDUAL HAS RECOVERED; ANY CONDITION THAT MIGHT BE
16 RELATED TO INFECTION OF THE CENTRAL NERYOUS SYSTEM AND THE
17 BRAIN THAT THE INDIVIDUAL HAS RECOVERED FROM; SEVERAL
18 VASCULAR ACCIDENTS, LIXKE STROKES, THAT A PERSON MAY HAVE HAD
19 .AND HAS RECOVEéED FROM; GENERAL DEGENERATIVE DISEASES OF THE
20 BRAIN THAT ARE USUALLY ASSOCIATED WITH CHRONIC TOXIC
21 SUBSTANCE ABSORPTION, LIKE LONG-CONTINUED USE OF ALCQHOL
22 WHERE THERE'S BEEN DAMAGE TO THE BRAIN FROM INADEQUATE
23 VITAMIN INTAKE, IN VITAMIN ABSORPTION WHICH CAUSES THE
24 DAMAGE TO THE BRAIN; DEGENERATIVE CONDITIONS FOR WHICH WE DO
25 NOT KNOW THE CAUSES, LIKE ALZHEIMER'S OR OTHER DEGENERATIVE
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CONDITIONS OF ADVANCING YEARS .

IN ESSENCE, MOST ANY CONDITION THAT CAN CAUSE
BRAIN DAMAGE MIGHT BE ASSOCIATED WITH THIS PHENOMENA.

Q. WOuLD THE PERSON WHO SUFFERS FROM THIS,
PATHOLOGY AT INTOXICATION, BE AWARE OF THEIR CONDITION?
A. USUALLY THEY HAVE SOME DEGREE OF AWARENESS,

BECAUSE THE CONDITION OCCURS REGULARLY EVERY TIME THEY
CONSUME RELATIVELY VERY SMALL AMOUNTS OF ALCOHOL. EVEN
THOUGH THEY HAVE AN AMNESIA FOR WHAT TOOK PLACE DURING THEIR
RESPONSE, GENERALLY SPEAKING THEéE WwiLL BE OTHER PEOPLE WHO
HAD BEEN PRESENT AT THE TIME OF THIS ERRATIC RESPONSE WHO
INFORM THE SUBJECT THAT MAN, WHEN YOU DRINK, YOU REALLY DO
CRAZY THINGS. | |

AND THEY TELL THEM ABOUT WHAT TOOK PLACE OR
THEY SHOW THEM WHAT TOOK PLACE. SO THAT THE SUBJECT, WHEN
THIS HAS BEEN EXPLAINED TO THEM ADEQUATELY, MAYBE ON
REPEATED OCCASIONS, WILL COME TD REALIZE THAT WHEN THEY DO
DRINK, EVEN SMALL AMOUNTS OF ALCOHOL ., LIKE FOR EXAMPLE ONE
JIGGER OF LIQUOR, THEY HAVE AN UNTOWARD REACTION, AN
ACTIVITY REACTION FROM A NORMAL PERSON.

THEY ALSO MAY BECOME AWARE OF HAVING AR
ACTIVITY RESPONSE IF THE -- IF THEIR REACTION WAS OVER
SEVERAL HOURS OR SAY A DAY OR MORE. THEN BECAUSE THEY
ARE -- THEY CAN RECALL WHAT THE LAST MEMORY WAS AND THEN

RECALL WHAT THEIR NEXT MEMORY IS AND THESE CAN BE SEPARATED
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1 NOT ONLY IN TIME, BUT MAYBE IN PLACE OR CIRCUMSTANCE S0 THAT
2 THEY REALIZE THAY THERE ‘S A BLANK SPACE THERE THAT THEY

3 CANNOT EXPLAIN.

4 OTHERWISE IT'S VERY DIFFICULT, IF NOT

5 IMPOSSIBLE, FOR SOMEBODY WHOQ HAS HAD AN AMNESIA TO REALIZE

6 THAT THEY HAVE HAD AMNES1A.

1 Q. WHEN A PERSON WHO SUFFERS FROM THIS CONDITION

8 -— AMD HE'S IN THE THROES OF ONE OF THESE EPISODES, WOULD

g THEY BE ABLE TC RATIONALIZE AND CONDUCT THEMSELVES IN ANY
10 TYPE OF RATIONAL BEHAVIOR?
11 A. AS FAR AS I KNOW THIS, TOO, HAS NEVER BEEN
12 TESTED. BUT FROM THE DESCRIPTION OF THE BEHAVIOR, PEOPLE IN
i3 THESE CONDITIONS, THE ANSWER TO THAT IS PROBABLY NOT .
14 Q. MR. DEAN, WERE YOU ASKED TO REVIEW SOHE
15 DOCUMENTATION IN CONNECTION WITH A CRIMINAL CASE, STATE OF
16 AR 1ZONA VERSUS SAMUEL LOPEZ?
17 A. YES.
18 Q. AND COULD YOU TELL US WHAT MATERIALS WERE
is PROVIDED TO YOU IN CONNECTION WITH THIS CASE.
20 A. ! WAS PROVIDED WITH THE REPORT OF DR. o770

21 BENDHEIM DATED JUNE 8, 1987; A PROBATIONARY REPORT ON CAUSE
22 CR163419, THE OFFENSE DATE WAS OCTOBER 29, 1986, WRITTEN AND
23 SIGNED BY DAVID WILCOX ON APRIL 12, 1990; PHOENIX POLICE

24 DEPARTMENT REPORT IDENTIFIED AS 86-144475, DATED 10-29-86; A
25 PRESENTENCE IBVESTIGATIQN REPORT BY ROBERT SHERCOS
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1 (PHONETIC) DATED 5-20-87; PROBATION OFFICER REPORT OM CAUSE
2 151615, THE OFFENSE DATE WAS AUGUST 24, 1985, SIGNED BY NEAL
3 NICOLA (PHONETIC) . DATED 11-13-85; A PROBATION OFFICER

4 REPORT ON CAUSE 121406, ON CHARGE OF BURGLARY, DATED

5 7-12-81, TO WHICH THE DEFENDANT ENTERED A PLEA OF GUILTY,

6 THAT WAS SIGNED BY AN ARMAND TEHERMAN (PHONETIC) DATED

7 10-21-981; PHOENIX POLICE DEPARTMENT REPORTY IDENTIFIED AS

8 86-147145, ON A CHARGE CF SEXUAL ASSAULT AGAINST THE VICTIM
9 CECILIA RODRIGUEZ. I[N ADDITION I HAVE REVIEWED VIDEO TAPE
10 REFERRED TO JUST AvFEN MOMENTS AGO OF THE DEPOSITION OF DR.
11 OTTO BENDHEIM.
12 | Q. AND THAT WOULD BE EXHIBIT NUMBER 67
13 A. YES.
14 Q. LET ME ALSO SHOW YOU EXHIBIT 7 THAT WAS
15 PREVIOUSLY INTRODUCED BY THE DEFENSE. IS THIS ONE OF THE
16 DOCUMENTS THAT YOU REVIEWED IN CONNECTION WITH THIS CASE?
17 As YES.
18 Q. AND FOR THE RECORD WHAT 1S EXHIBIT NUMBER 72
19 A. THAT'S THE PHOENIX POLICE DEPARTMENT REPORT

20 [DENTIFIED AS 86-147145, CHARGE OF SEXUAL ASSAULT INVOLVING
21 THE VICTIM, CECELIA RODRIGUEZ.

22 Q. WHAT WAS THE DATE OF THAT REPORT AND OF THAT
23 INCIDENT? |

24 A. NOVEMBER 3, 1986, IS5 THE DATE AND TIME OF THE
25 REPORT. THE DATE OF THE INCIDENT WAS 11-3-85.
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Q. WOULD THAT ge 11-3-862
. A. EXCUSE ME, IT SAYS '85 HERE.
MR o STERLING::_YOUR HONOR , WE WILL
STIPULATE IT WAS '86.
MR. AHLER: THAT'S INCORRECT. IT'S '86.
THE COURT: ALL RIGHT. ;

Q. GY MR. AHLER: SHOW YOU AN ITEﬁ.TﬁAT WAS
PREVIOUSLY MARKED, IDENTIFIED AND INTRODUCEDVBQ THE DEFENSE
AS EXHIBIT NUMBER 8 AND AéK you IF THIS 1S ONE OF THE
DOCUMENTS THAT YOU REVIEWED IN CONMECTION WITH THIS CASE.

A. YES.

Q. AND COULD YOU IDENTEIFY THAT. PLEASE?

A. THAT'S AN ADULT PRCBATION DEPARTMENT REPORT ON
CAUSE 151615, OFFENSE DATE AUGUST 24, 1985, SIGNED BY NEAL
NlCHOLA, DATED 11-13-85.

Q. SHOW YOU EXHIBIT 9, ASK YOU TO IDENTIFY THAT IF
YOU CAN AND TELL US IF YOU ALSO REVIEWED THAT EXHIBIT.

A. YES. THAT'S THE PSYCHIATRIC REPORT OF OTTO L.
BENDHEIM M.D. EXAMINATION DATED JUNE 8, 1987, DICTATED JUNE
11, 1987.

Q. MR. DEAN, DR. BENDHEIM INDICATED DURING THE

COURSE OF HIS DEPGSITION HE GAVE A TENTATIVE D1AGNOS1IS OF

o
¥

PATHOLOGICAL INTOXICATION IN THE CASE OF SAMUEL LOPEZ. ARE

YOU AWARE OF THAT?

A. YES.
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- e

Q. DG YOU AGREE WITH THAT TENTATIVE DIAGNOSIS?
MR . STERLIHNG: YOUR HONOR, AGAIN, 1 AM
GOING TO RENEW MY ORJECTION. 1 QBJECT TO THIS DGCTOR GIVING
A DIAGNOSIS IN AN AREA HE IS NOT QUALIFIED IN, IN AN AREA HE d
HAS NOT DONE ANY WORK IN, AND FINALLY ON A PATIENT HE HAS
NEVER SEEN DESPITE DEFENSE'S AGREEMENT T0O iT.
THE COURT: DID YOU DO THE SAME THING

WITH DR, KEEME? 1'M GOING IO OVERRULE YOUR OBJECTION. IF
ANYTHING, GOES TO THE WEIGHT RATHER THE ADMISSIBILITY.

Q. B8Y MR. AHLER: MR. DEAN, LET ME ASK YOU ONE
OTHER QUESTION BEFORE THAT QUESTION.

FROM YCQUR STANDPOINT OF REVIEWING THESE

SOCUMENTS, 1S IT MECESSARY FOR YOU TO SEE THE DEFENDANT IN
PERSON?

A. NO, NOTHING COULD BE ADDED BY AN INTERVIEW WITH
THE INDIVIDUAL.

Q. RELATIVE TO THIS DIAGNOS 157

A. EXACTLY.

3. DO YOU AGREE WI1TH DR. BENDHEIM'S ASSESSMENT
THAT THIS DEFENDANT SUFFERS FROM —— TENTATIVELY SUFFERS FROM
THIS CONDITION KNOWN AS PATHOLOGICAL INTOXICATION?

A. I DISAGREE.

Q. AND COULD YOU TELL US WHY?

A. THERE ARE SEVERAL REASONS, BUT 1'D LIKE 70

CONFINE MY COMMENTS TO THE POLICE DEPARTMENT REPORT OF THE
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INCIDENT OF ~- 1 THINK IT WAS ROVEMBER 3, 1986. THE SEXUAL
ASSAULT, THE POLICE DEPARTMENT REPORT IDENTIFIED AS
86—141745.

IN THAT REPORT TYHE VICTIM, CECuwvin nulxiGUEZ,
STATED THAT —— OR SHE'S QUOTED AS STATING THAT SREE AND FOUR
OTHER PERSONS, INCLUDING SAMMY LOPEZ, HAD GONE TO THE HOME
UF Une PecsUM IDENTIFIED AS POPS, WITH THWO 12 PACKS OF BEER,
WHERE THEY H4AD A SOCIAL TIME AND THOSEZ 24 CONTAINERS OF BEER
WERE CONSUMED AND SHE WAS GOING TO A LOCAL CONVENIENCE STORE
AND GET SOME MORE BEER AND AT THE TIME THAT SHE DEPARTED,
MR . LOPEZ VOLUNTEERED TO GO ALONG WITH HER AND DID 50.

SHE DESCRIBED HOW, ON ALMOST REACHING THIS
CONVENIENCE MARKET, THE DEFENDANT PHYSICALLY DRAGGED HER TO
AN AUTOMOBILE AND SHE 6ESCRIBED A RAPE. SHE STATED ~- THE
OFFICER REPORTED THAT SHE STATED THAT ThHE DEFENDANT WAS
DRUNK, INTOXICATED. THE POLICE OFFICER WHO MADE THE REPORY
WHO HAD INTERRCOGATED MR. LOPEZ IN CONJUNCTION WITH THAT
REPORT STATED THAT MR. LOPEZ HAD CO3VIOUSLY BEEN DRINKING BUT
HE WOULD NOT DESCRIBE HIM AS INTOXICATED.

NOW, GETTIHNG BACK TO THE STATE OF PATHOLOGICAL
INTOXICATION. AS 1 HAVE ALREADY TESTIFIED, THAT THESE
PESOPLE HAVE THIS RESPONSE WITH EVERY INGESTION OF EVEM SMALL
AMOUNTS OF ALCOHOL, 50 THAT AS DESCRIBED IN THIS SPECIFIC
POLICE REPORT, MR. LOPEZ HAD BEEN DRINKING AND PRESUMABLY
ADEQUATE AMOUNTS TO PRECIPITATE A RESPONSE CONSISTENT WITH

SUPER 10K COURT

’

099



Case 2:98-cv-00072-SMM  Document 246-2 Filed 04/20/12 Page 79 of 172

L PATHOLOGICAL INTRXICATION. YET THERE WAS NO SUCH RESPONSE
2 AS DESCRIBED.
3 THERE ARE OTHER REASONS THAT 1 HAVE THAT [ CAN
4 GO INTO IF YOU LIKE.
5 Q. ARE THE FACTS IN THIS PARTICULAR CASE Ny
6 CONSISTENT WITH A PERSON WHO I5 SUFFERING FROM A
7 PAT HOLOGICAL INTOXICATION?
8 A. THEY ARE NOT.
g Q. WHAT ARE THEY CONSISTENT WITH?
10 A. THEY'RE COWSISTENT WITH SOMEBODY WHO HAS BEEN
11 ORINKING, 15 PROBABLY UNDER THE INFLUENCE OF ALCOHOL.
12 ' Q. NOW, DOES ALCOHOL INTOXICATION, FROM YOUR
13 EXPEQ IENCE, CAUSE CERTAIN BEHAVIORAL CHANGES IN INDIVIDUALS?
14 A. YES.
15 Q. AND IS THE DISINHIBITION OF SEXUAL AGGRESSIVE
16 IMPULS IONS ONE OF THOSE BEHAVIORAL CHANGES?
17 A. THAT'S ONE OF THEM, YES.
18 Q. DID YOU SEE ANY OTHER EVIDENCE IN ANY OF THE
19 OTHER REPORTS SUBMITTED TO YOU THAT WERE CONSISTENT WITH AN
20 INDIVIDUAL WHO WAS SUFFERING FROM PATHOLOGICAL INTOXICAT ION?
21 ' A. NO.
22 MR. AHLER: NO FURTHER QUESTIONS.
23 THE COURT: CROSS—EXAMINE.
24 THE WITNESS: WITH THE COURT'S
25 PERMISSION, 1'D LIKE TO STATE THAT I AM A PSYCHIATRIST. 1M
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1 “OT BOARD CERTIFIED. I AM A MEMBER OF THE AMER I CAN
2 PSYCHIATRIC ASSOCIATION. 1'M A MEMBER OF THE PHOENIX
3 SCYCHIATRIC COUNSEL. 1'M A MEMBER OF TrE AR 1 ZONA
4 O SYCHIATRIC SOCIETY. [ HAVE BEEN ACCEPTED AS A PSYCHIATRIST
5 8Y THESE ORCANTZATIONS. SIMPLY BECAUSE I DO NOT HAVE THE
6 S0ARDS IN PSYCHIATRY MAKES ME NO LESS OF A PSYCHIATRIST.
7 THE COURT: YOU ALSO HAVE A DEGREE IN
8 PSYCHIATRY, YF 1 UNDERSTOOD YOU CORRECTLY.
5 THE WITNESS: I FINISHED TRAINING FOR
10 PSYCHIATRIC QUALIFICATION IN 1864 AND WAS AWARDED A DIPLOMA
11 FROM THE UNIVERSITY OF COLORADO IN == COLORADO PSYCHOPATHIC
12 HOSPITAL 1N DENVER, YES.
13 THE COURT: CROSS-EXAMINE.
14
15 CROSS~ NATON
15 BY MR. STERLING:
17
18 Q. YOU DO A LOT OF TESTIFYING, DO YOU NOT, IN
19 COURTS?
20 A. 1 DON'T KNOW. WHAT IS A LOT.
21 Q. MORE THAN FOUR TIMES A YEAR?
22 " A. YES.
23 | Q. MY COUNT 15 RIGHT, YOU HAVE BEEN DOING
24 PSYCHIATRIC MEDICAL PRACTICE FOR 26 YEARS IN THIS LOCALITY?
25 : A. SINCE 1964.
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Q. ARD [T'S 1990. THAT MAKES 26 YEARS?

A-YVCORRECT.

Q. AND YOU HAVE NEVER EVER IN YOUR PROFESSION
OBSERVED A SINGLE CASE OF PATHOLOGICAL INTOXICATION, IS THAT
tORRECT? |

A.l THAT‘S CORRECT .

Q. IF YOU HAVE NEVER SEEN ONE. MAY 1 SAFELY ASSUME
THAT YOU HAVE NEVER TREATED ANYBODY OR DIAGNOSED ANYONE IN
YOUR PRACTICE AS SUFFERING FROM PATHOLOGICAL INTOXICATION?

A. THAT'S CORRECT.

Q. BUT YOU DO ACKMNOWLEDGE THAT IT EX157TS, DO YQU
NOT?

A. OH, YES.

Q. IT'S IN THE DMSR 111, IS IT NOT?

A. YES.

Q. IT IS RECOGNIZED BY EVERY pPSYCHIATRIC
ORGANIZATION AS A PROPER DIAGNOSIS, IS 1T NOT, IN THE UNRITED
STATES AT LEAST?

A. 1 HAVE NO IDEA ABOUT THAT. 1 DON'T KNOW WHAT

EVERY PSYCHIATRIC ORGANIZATICN INCLUDES .«

Q. WELL, YOU RECQGNIZE IT AS AN ILLNESS, DO YOU
NOT?

A. YES.

Q. HNOW, WHEN THE STATE HAD YOU ON DIRECT, I'D LIKE

IO PLAY WITH THAT A MINUTE. YOU KEPT SAYING WELL, FROM MY
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1 READING, I WOULD ASSUME , 1 Wwould —— 1 THINK I PRESUME. AND

[\

RIGHT AT THE END OF YOUR LAST THING YOU SAID IN REACHING

3 YOUR OPINION —- NO, YOU DIDN'T FIND IT 70 BE PSYCHOTIC

4 INTOXICATION BECAUSE IT DOESN'T HAPPEN EVERY TIME AN

5 INDIVIDUAL INGESTS ALCOHOL AND IMPLICIT IN YOUR FINDING WAS
6 THAT THERE WAS NO INSTANTANEOUS OR IMMEDIATE REACTION, AM 1
7 CORRECT?

8 A. 1 DON'T BELIEVE I SAID THOSE THINGS.

9 Q. NO. I SAID IMPLIED.
10 LET ME ASK YOU A QUESTION. YOU DID TESTIFY
11 THAT IN ORDER FOR YOU TO FIND PATHOLOGICAL INTOXICATION, YOU
12 WOULD HAVE TO SEE IT DEMONSTRATED EVERY TIME THE PATIENT,

13 THE PERSON INFLICTED WITH IT DRANK A CERTAIN AMOUNT OF
14 ALCOHOL, HE WOULD HAVE TO HAVE A PSYCHOTIC REACTION, IS THAT
15 CORRECT?
16 A. 1 DID NOT SAY HE WOULD HAVE TO HAVE A PSYCHOTIC
17 REACTION.

18 Q. BUT YOU SAY EVERY TIME?
19 4. HE WOULD HAVE TQ HAVE THE REACTION, THAT 'S

20 CHARACTERISTIC FOR HIM EACH AND EVERY TIME WHEN GIVEN

21 SUFFICIENT QUANTITIES OF ALCOHOL, YES. THE CONDITION IS A
22 METABOLIC ONE.

23 Q. WELL, MY QUESTION [5: DO YOU HAVE ANY

24 AUTHORITY FOR THAT REQUIREMENT OF ABSOLUTE CONSISTENCY,

25 ABSOLUTE UNFAILING EVERY TIME?
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A. 1 CAMNOT CITE A REFERENCE, NO.

Q. CORRECY ME IF I'M WRONG, BUT IF YOU HAVE
WATCHED DR. BENDHEIM 'S TAPE, ONE OF THE THINGS DR. BENDHEIM
DISCUSSES, ISN'T IT, THAT 1T CAN GCCUR PERIGDICALLY? THE
GUY CAN GET DRUNK LIKE JUST EVERY THREE OR FOUR TIMES AND ON
THE FOURTH TIME HE CAN EXPLAIN —

A. 1 DISAGREE WITH DR. BENDHEIM.

Q. MY QUESTIGN 1S: YOU REALIZE ON THE TAPE DR.
BENDHEIM MAKES THAT STATEMENT AND THAT'S ONE OF HIS
CHARACTERISTICS?

A. THAT MAY BE. I WASN'T THAT CLEAR FROM MY
VIEWING OF THE TAPE.

Q. BUT YQU HAVE THIS REQUIREMENT OF EVERY
INGESTION, EVERY SINGLE TIME, AM 1 CORRECT, AND THAT 'S PART
OF THE BASIS OF YOUR CONCLUSION THAT PATHOLOGICAL
INTOXICATION CANNOT BE IN THIS CASE?

A. NO. 1 WOULD NOT GO SO FAR AS TO SAY THAT. 1IN

THE EVENT THAT ONE WERE 10 TEST THIS BY GIVING A PERSON A

SPECIFIC QUANTITY OF ALCOHOL AND ONE TIME IT DID NOT OCCUR,

CERTAINLY THAT WOULD NOT DISCOUNT IT.

Q. WELL., ISN'T THAT WHAT YOU'RE DOING WITH MR.
AHLER WHEN YOU SAID ON THE CECELIA RODRIGUEZ RAPE CASE, THE
FACT THAT HE WAS ABLE 70 STAY 40 MINUTES AT POP'S HOUSE, ACY
HIS NORMAL MILD MANNERED SELF AND THAT HE CHOSE NOT TO GRAB,

MANHANDLE AND RAPE HIS OWN FRIEND FOR 40 MINUTES, THAT TOLD
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+OU THAT THAT WAS NOT PATHOLOGICAL INTOXICATIGN, ISN'T THAT
CORRECT?

A. THAT'S ONE SMALL FACTOR, YES.

Q. NOW, AM I CORRECT, ALSO. [T'S IMPLICIT IN YOUR
STANDARD FOR PATHOLOGICAL INTOXICATION THAT IT BE AN
IMMEDIATE ONSET?

4. USUALLY IT COMES ON, ACCORDING TO WHAT 1 HAVE
QEAD AMD UNDERSTAND AND HEARD ARND LEARNED ABOUT IT, WITHIN
MINUTES .

Q. 1IN OTHER WORDS, AN ALMOST [MMEDIATE ONSET.
HAVE YOU EVER READ OF A CASE OR DO YOU HAVE ANY AUTHORITY
THAT SAYS IT MUST DO THAT UNDER THE DHSR {11 DIAGNOSIS GUIDE
[N ORDER TO DO THAT? ~HAVE YOU NOT EVER HEARD OF CASES WHERE
IT'S DELAYED A0 MINUTES TO AN HOUR AND A HALF CONS [STENTLY?

A. NO.

Q. AND THAT'S PART OF YOUR DIAGNOSIS STANDARD,
CORRECT, THAT IT BE ON AN IMMEDIATE REACTION?

A. THAT'S ONE OF THE FACTORS —= NO, NOT IMMEDIATE,
WITHIN SEVERAL MINUTES. )

Q. WHAT'S SEVERALZ AND [ DON'T WANT TO PICK ——

A. OHM, 1 WOULD SAY WITHIN TEN.

Q. BUT THAT'S NOT SUPPORTED IN THE DMSR 111 AS ONE
OF THE CRITERIA, IS IT?

A. I DON'T KNOW.

Q. NOW, YOU MENTIONED AND YOU WENT INTC QUITE SOME
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1 FACTS ABOUT THE RODRIGUEZ RAPE CASE BY CASE, NUMBER AND
2 EVERYTHING. THIS IS AN INCIDENT THAT OCCURRED SOME FOUR
3 DAYS AFTER THIS MURDER, AM I CORRECT?
4 A. YES.
5 Q. YOU THINK IT PSYCHIATRICALLY SIGNIFICANT TO YGU
4] THAT, ONE, THE DEFENDANT HAD QNLY THREE TO FIVE BEERS BY
7 ANYONE'S COUNT?
8 A. 1 WAS NOT AWARE OF ANY SPECIFIC NUMBER.
9 Q. DID YOU READ THE PGOLICE REPORTS FROM THE
10 CECELIA RODRIGUEZ WHICH WE HAD MARKED, I BELIEVE, AS EXHIBIT
11 NUMBER 47
iz A. YES, I DID.
13 Q. DODES SHE NOT TELL THE OFFICERS HOW MANY BEERS
14 THE DEFENDANT HAD WHEN HE ACCOMPANIED HER BACK TO POPS WITH
- 15 THE FIRST BEER BUY?
16 A. I DON'T REMEMBER THAT SHE KNEW SPECIFICALLY. 1
17 REMEMBER THAT SHE SAID THAT HE WAS DRUNK. 1 DO REMEMBER
18 THAT IT WAS SAID THAT TWO 12 PACKS WERE BOUGHT AND THERE
1i¢ WERE F1VE PEOPLE WHO CONSUMED 24 BOTTLES OR CANS. THAT
20 EEANS THAT ON AVERAGE EACH ONE HAD FOUR AND FOUR~FIFTHS OF
21 THE CAN.
22 Q. ASSUMING AN ABSOLUTE PARODY, DID YOU CONSIDER
23 IT PSYCHIATRICALLY SIGNIFICANT IN TERMING THAT EPISODE THAT
24 THE DEFENDANT AND CECELIA RODRIGUEZ WERE, IN FACT,
25 ACQUAINTED PRIOR TO THIS INCIDENT?
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1 A. DID I CONSIDER WHAT?

2 Q. IT PSYCHIATRICALLY SIGNIFICANT THAT THEY HAD

3 BEEN ACQUAINTED?

4 A. HNO, 1 DIDN'T CONSIDER THAT SIGNIFICANT.

5 Q. DID YOU CONSIDER IT PSYCHIATRICALLY SIGNIFICANT
6 THAT WITHIN FOUR WEEKS OF THIS BRUTAL, FORCED RAPE ON

7 NOVEMBER 3, THAT CECELIA RODRIGUEZ AND THE DEFENDANT, BY HER
8 QWM STATEMENTS, HAD CONSENSUALLY ENGAGED IN SEX?

9 A. 1 DON'T KNOW WHAT YOU MEAR BY PSYCHIATRICALLY
10 SIGNIFICANT. 1 DON'T SEE THAT THERE'S ANY CONNECTION

11 BETWEEN WHAT THEY MAY HAVE DONE FOUR WEEKS PRIOR TO THAT
12 INCIDENT AND WHAT THEY DID ON THE NIGHT IN QUESTION OF
13 NOVEMBER 3 WITH RESPECT TO SEXUAL ACTIVITY.

14 Q. EVEN THOUGH ONE IS5 A FORCED PHYSICAL BRUTAL

) 15 QAPE, AND THE OTHER ONE, WITHOUT ALCOHOL, WAS A CONSENSUAL,

16 APPARENTLY LOVING SITUATION WHICH CECELIA RODRIGUEZ ENJOYED
17 LESS THAN FOUR WEEKS BEFORE?

18 A. EXCUSE ME, 1 WAS INAPPROPRIATE. 1°'M SORRY.
19 Q. 1 DON'T THINK YOU WERE INAPPROPRIATE. 1 THINK
20 -17'5 VERY APPROPRIATE IN THIS CASE.

21 ) A. WELL, I WAS CHUCKLING BECAUSE 1 DON'T KNOW

22 WHETHER SHE ENJOYED 1T OR NOT. YOU KNOW, SOMETIMES I CAN'T
23 EVEN TELL IF MY WIFE IS ENJOYING IT.

24 Q. THE RECORD BETTER REFLECT EVERYBODY CHUCKLED ON
25 THAT ONE.

p
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1 BUT DOCTOR ., THAT'S WHAT SHE REPORTED TO THE
2 POLICE GQFFICER, THE INMVESTIGATING OFFICER, WHEN HE'S ASKING
3 HER ABCUT THE MAN THAT JUST BRUTALLY RAPED HER AND SHE'S
4 IDENTIFYING HIM 8Y NAME.
5 A. AS I RECALL, SHE SAlD 17 WAS NORMAL. 1 DON'T
6 | RECALL THAT SHE SAID SHE SNJOYED IT. 1M SORRY, BUT 1™
7 STILL CHUCKLING INAPPROPRIATELY 4
8 Q. MOW, LET'S GJ BACK ON —— THERE 15 SUCH A THING
9 AS PATHOLOGICAL INTOXICAT ION?
10 A. YES.
11 Q. LET ME ASK YOU A QUESTION. IF WE CCULD DO IT,
1z WE COULD RUN A GREAT EXPERIMENT IN THIS CASE, COULDN'T WEY
i3 WE COULD TAKE THAT MAN RIGHT THERE AND GIVE HIM ABOUT SIX
14 . BEERS AND SEE WHAT HE DOES, COULDN'T WE?
" 15 A. WE COULD.
16 Q. AND UNDER YOUR THECRY, IF THAT MAN THERE HAD A
17 PSYCHOTIC REACTION AND GRABBED A PAIR OF SCISSORS AND
18 STARTED STABBING AT SOMEBODY, WE'D HAVE YOUR FIRST CLINICAL
19 CASE EVER OF PSYCHOTIC INTOXICATION, WOULDN'T WE?
20 | A. NOT NECESSARILY.
21 Q. RIGHT. HE COULD BE FAKING IT, COULDN'T HE,
22 RIGHT?
23 A. THERE ARE OTHER THINGS, T00.
24 Q. WHAT ARE THE OTHER THINGS THAT WOULD CAUSE
25 THAT?
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1 A. WE MIGHT HAVE A GOOD REASOM FOR TRYING TO
2 ATTACK SOMEBODY . AND BECAUSE SOMEBODY ATTACKS SOMEBODY WITH
3 WHATEVER KIND OF AN INSTRUMENT OR WEAPON DOES NOT CONSTITUTE
4 THE NECESSARY BEHAVIOR TO CLASSIFY THAT WITHIN THE REALM OF
5 PATHOLOGICAL INTOXICATION .

6 | Q. PAUL AHLER GAVE YOU A BUNCH OF DOCUMENTS AND HE
7 . TOOK YOU THROUGH ONE BY ONE, OKAY, SIMILAR TO THE DOCUMENTS
8 1 GAVE OT70 BENDHEIM AND DR. KEENE. THOSE ARE THE STANDARD
9 KIND OF DOCUMENTS YOU GET IN THESE CASES WHERE YOU'RE ASKED

10 7O RENDER AN OPINION AS AN QUTSIDE EXPERT, AM I CORRECT?

11 A. YES.

12 Q. THOSE ARE THE NORMAL THINGS YOU RELY ON, AM 1

13 CORRECT?

14 A. YES.

- 15 Q. AND WHERE YOU'RE DEALING WITH PATHOLOGICAL

16 INTOXICATION, YOU IN FACT RELY ON THOSE MCRE THAN YOU RELY

.17 UPON TALKING TO THE DEFENDANT?

18 A. YES,.

13 Q. BECAUSE THE DEFENDANT DOESN'T KNOW 1F HE'S

20 %RULY A PATHOLOGICAL INTOXICANT, HE HAS REAL AMNESIA, AM 1
21 CORRECT?

22 A. THAT'S CORRECT.

23 Q. SO HE'S LIABLE TO TELL YOU HE DOESN'T REMEMBER,
24 HE'S LIABLE TO DENY THAT HE COMMITTED A CRIME NO MATTER HCW
25 OVERWHELMING THE EVIDENCE, AM 1 CORRECT?
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1 A. YES.
2 Q. AND IF THAT INDIVIDUAL WEREZ 70 TELL YOU,
3 DOCTOR, AND PLEASE ASSUME -— BECAUSE 1 KNOW YOU'RE
4 (NEXPERIENCED WITH THIS —— BUT ASSUME THAT FOR THE FIRST
5 TIME IN 27 YEARS YOU MEET A PATIENT OF YOURS fHAT YOU KNOW
3 HAS PATHOLOGICAL INTOXICATION, OKAY, AND THAT MAN TELLS YOU
7 HE HAS NO PROBLEM WITH ALCOHOL, HE NEVER DRINKS. ARE YOQU
8 GOING TO BELIEVE HIM?
9 A. EXCUSE ME, HE NEVER DRINKS?
10 Q. RIGHT.
11 A. YET HE HAS PATHcoCwiCal INTOXICATION? THOSE
12 ARE -~ THOSE CANNOT CO-EXIST.
13 Q. NO. 1T CAN CO-EXIST THAT HE 1S A PATHOLOGICAL
14 INTOXICANT SUFFERER AND WOULDN'T FHAT SAME INDIVIDUAL JUST
‘ 15 L. VLAY UFmok ALLUHOLIC TELL YOU, 1 DON'T HAVE AN ALCOHOL
16 SRCBLEM, 1 MAY HAVE A COLD BUD ONCE EVERY MONTH?
17 A. 1 GUESS I DON'T UNDERSTAND WHAT YOU'RE ASKING.
18 IF YOU MAINTAIN THE PERSON NEVER DRINKS, THEN WE DON'T KNOW.
19 Q. HE TELLS YOU HE DOESN'T DRINK. HE DENIES HE
20 HAS NO ALCOHOL PROBLEM. IN FACT, HE TELLS YOU HE HAS A COLD
21 3UD MAYBE ONCE EVERY THREE MONTHS.
22 IS THAT TO BE UNEXPECTED IN AN INDIVIDUAL WHO
23 HAS COME TO KNOW, AS YOU TESTIFIED TO ADMIRABLY ON DIRECT.,
24 THAT YOU GET AN IDEA IF YOU'RE A PATHOLOGICAL INTOXICANT
25 SUFFERER OVER THE YEARS, YOU KNOW THAT WHEN YOU DRINK YOQU

SUPER IOR COURT

110



Case 2:98-cv-00072-SMM Document 246-2 Filed 04/20/12 Page 90 of 172

1 CAUSE PROBLEMS? 1S IT UNUSUAL, IS IT UNEXPECTED TO YOU. AS
2 A PSYCHIATRIST, THAT THE INDIVIDUAL 13 GOING TO LIE ABOUT
3 AVING AN ALCOHOL PROBLEM? IS HE GOING TO MINIMIZE HIS
4 DRINKING OF INTOXICANTS?
5 A. WELL, WHEN YOU SAID A PATIENT, I ASSUMED YOU
6 HEANT SOMEBGDY COMING TO ME FOR TREATMENT IN MY OFFICE.
7 NOW, IF THE QUESTION IS DO PEOPLE —- 15 IT COMMON FOR
8 DERSONS TO MINIMIZE AND DENY OR OUT AND OUT PREVARICATE
9 ABCUT THE QUANTITY OF ALCOHOL OR THE REACTION THEY MIGHT
10 LAVE TO ALCOMOL, THE ANSWER TO THAT 1S YES, PEOPLE DO THAT.
11 Q. AND THAT 15 A SYMPTOM SHARED BOTH BY ALCOHOLICS
12 JHO WILL DRINK EVERYTHING AVAILABLE TO THEM AND THOSE WHO
13 SUFFER FROM PATHOLOGICAL INTOXICATION EVEN THOUGH THEY DRINK
14 VERY LITTLE IN QUANTITY. AM I CORRECT?
’ 15 A. 1'M NOT SURE WHAT YOUR QUESTION 1S. ALCOHOLICS
16 CENERALLY DON'T DRINK EVERYTHING AVAILABLE.
17 Q. BUT THEY WILL DENY THEY HAVE A PROBLEM WITH
18 ALCOHOL?
19 A, THEY OFTEN DO THAT, YES.
20 Q. IS A PATHOLOGICAL -- PERSON WHO SUFFERS FROM
21 S ATHOLOGICAL INTOXICATION, DOES THAT ONLY OCCUR WITH
22 ETHAMOL, POTABLE ALCOHOL -=
23 A. WELL, THAT'S AN INTERESTING QUESTION. YOU SEE,
24 THE METHOD FOR TESTING WOULD BE TO GIVE PEOPLE THE
25 I NTOXICANT, THE TOXIN FOR THEM TO IN SCME WAY OR ANOTHER
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1 HAVE INTRODUCED INTO THEIR BODY . NOW, IT IS TRUE THAT
2 ALCOHOL HAS BEEN CIVEN TO PECQPLE WITH THIS CCNDITION TO TJEST
3 FOR IT AND SEE THE RESPONSE. I DON'T KNOW OF ANYBODY wa
4 HAS DONE TESTING WITH OTHER KINDS OF TOXIC AGENTS LIKE GLUEZ,
5 PAINT FUMES, GASOLIMNE, KEROSENE. SOME OF THE ILLICIT DRUGS
6 OR --
7 Q. BUT EVEN THOUGH YOU HAVEN'T SEEN ANY OF THE
8 DIAGNOSTIC TESTING OR TESTS WITH DIFFERENT PARAMATERS DONE
g ON THIS, YOU STRONGLY SUSPECT THAT THOSE TéXINS HAVE THEIR
10 OWN DISCIPLES, THAT THEY WOULD, IN FACT. CAUSE SIMILAR
11 REACTION?
12 A. 1 THINK THAT THE VAPORS, THE TOXI1C VAPORS,
13 LIKE ——
14 Q. GLUE SNIFFERS?
15 A. GLUE SHIFFING, PAINT SHIFFING, I AM NOT SURE I
16 REALLY CAN ADEQUATELY DESCRIBE WHAT FREE BASING IS. IT
17 INVOLVES INHALING VAPORS.
18 Q. ALL RIGHT.
19 A. OTHER VAPORS LIKE ETHER OR INHALANT
20 ANESTHETICS, NITRICOXIDE, I SUSPECT THAT THE RESPONSE WOULD
21 BE VERY SIMILAR.
22 Q. NOW, IN THIS CASE YOU HAVE TESTIFIED YOU DO NOT
23 NEED TO TALK TO THE DEFENDANT, YOU DO NOT NEED TO PERSCNALLY
24. ASSESS THE DEFENDANT TO REACH A DIAGNOSIS OF HE'S NOT
25 SUFFERING FROM PATHOLOGICAL INTOXICATION. AM 1 CORRECT?
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1 A. YES.

2 Q. p0O YQU THINK YQU NOUtD HAVE TO HAVE THAT KIND
3 OF A PERSONAL ASSESSMENT IN ORDER 0 REACH THE CCONTRARY

4 DIAGNOSIS?

5 A. TO MAKE THE POSITIVE DIAGNOS IS OF THE

6 PATHOLOGICAL INTOXICATION, THAT ONE WwOULD HAVE TO HAVE A

7 PERSONAL RELATIONSHIP WITH THE SUBJECT INVOLVED?

8 Q. THAT'S MY QUESTIOM. WOULD YOU?

5 A. 1 DON'T THINK [T'S NECESSARY, NO.
10 Q. IN FACT, WOULD IT BE UNFAIR FOR THE DOCTOR TO
11 51SCOUNT WHAT THE DEFENDANT TELLS HIM? IN OTHER WORDS, 1S
12 {T UNFAIR FOR DR. BENDHEIM TO BASE HIS WHOLE CONCLUSION AND
13 HIS INITIAL, VERY TENTATIVE CONCLUSICON IN 1987 AND SAY IT'S
14 TENTATIVE BECAUSE THE DEFENDANT TELLS ME HE WASN'T DRINKING
15 THAT NIGHT? 1S THAT UNFAIR FOR HIN TO JUST TOTALLY
16 -3 DISREGARD THE .DEFENDANT 'S STATEMENT IN REACHING HIS
17 . DIAGNOSIS? .
18 | A { DON'T THINK IT'S UNFAIR TO DISREGARD THE
19 STATEMENT OF DENIAL OF CONSUMPTION OF ALCOFROL.

20 f THE COURT: GOING TO BE MUCH LONGER, 1
21 THINK IT'S ABOUT TIME TO TAKE A RECESS «

22 MR. STERLING: TWO QUICK AREAS, YOUR

23 HONCR .

24 THE COURT: 1 HAVE HEARD THAT BEFORE.

25 Q- BY MR. STERLING: YOU DO NOT CONSIDER ALL -
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1 MAY 1 ASSUME THAT YOU HAVE READ ALL THESE DEPARTMENTAL

2 REPORTS AND EVERYTHING, YOU HAVE READ ABOUT ALL THE POLICE

3 TAKING STATEMENTS FROM INDIVIDUALS THAT SAY SAMMY IS A NIiCE,
4 QUIET ., SHY INDIVIDUAL WHY —— HE'S SOBER AND WHEN HE'S DRUNK
5 HE 'S TOTALLY DIFFERENT?

6 MR . AHLER: OBJECTION, FACTS NOT IN

7 EVIDENCE.

8 . Q. B8Y MR. STERLING: IF 1 WERE TO TELL YOQU THAT

9 THERE ARE REPEATED REFERENCES 1IN THE DEPARTMENTAL REPORTS TO
10 INDIVIDUALS WHO DESCRIBE -— WE 'RE TALKING ABOQUT A FAIRLY
11 ROUGH AREA OF THIS TOWN —— WHO WILL DESCRIBE SAMMY LOPEZ AS
12 AEING AN ULTRA POLITE, SHY, RETIRING, QUIET INDI VIDUAL WHEN
13 HE 'S SOBER, BUT REALLY MEAN AND VIOLENT WHEN HE'S DRUNK., D9
14 YOU THINK THAT FITS IN TO THE PROFILE OF SOMESODY THAT
15 SUFFERS FROM PSYCHOTIC INTOXICATION?
16 A. NOT NECESSARILY.

17 Q. EVEN 1F THE CHANGE 15 SO ABRUPTLY BIZARRE AS TO
18 HAVE PEOPLE COMMENT ON HOW BIZARRE 1IT 1S AND HOW ABSOLUTE
i8% FROM 180 DEGREES QUT?

20 A. IF YOU'RE —- YOuU ASKED 1F 1 READ THE REPORTS.
21 Q. YES.

22 A. 1 HAVE READ THE REPORTS.

23 Q- AND DID YOU GET THAT FROM THE REPORTS THAT A

24 NUMBER OF THE NEIGHBORS IN THAT NEIGHBORHOOD ACQUAINTED WITH
25 ‘ »SAMMY LOPEZ DESCRIBED HIM AS SuCH?
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1 A. I DID NOT GET THAT {MPRESSION THAT 1T WAS 180
2 DEGREE SUDDEN CHANGE «
3 Q. DID YOou RFEAD ABQUT AN OFFICER?!S -- AN OFFICER'S
4 INTERVIEW AND QUESTiONING OF MR. HERNANDEZ, THE HUSBAND OF
5 CECELIA RODRIGUEZ' SISTER, PAULINE?
6 A. YES.
7 Q. DO YOU REMEMBER WHAT H4e SAID TO THE QFFICER?
8 A. HE SALID THERE WAS A CHANGE OF PERSONALITY -
9 GRDINARILY HE'S A SHY, TIMID PERSON, AND WHEN HE DRINKS HE'S
10 MEAN .
11 Q. WERE YOU GIVEN ANY OF THE TRANSCRIPT OF THE
12 TRIAL?
13 A. NO.
14 Q. SO YOU DON'F KNOW WHAT PAULINE RODRIGUEZ
' 15 JESTIFIED TO OR UDOLIA SABORY (PHONETIC) TESTIFIED 10 AS TO
16 HIS REACTION TO INTOXICANTS?
17 A., NO.
18 Q. WOULD YOU BE AS SOLID IN YOUR NONDIAGNOSIS IF 1
19 JERE TO MAVE YOU READ THOSE STATEMENTS, IF 1 WERE TO rAVE
20 YOU READ FROM THE PEOPLE ARQUND SAMMY LOPEZ THAT TESTIFIED
21 THAT HE CHANGES WHEN HE DRINKS?
22 A. EXCUSE ME, WOULD I BE ASSAULTED?
23 Q. NO. WOULD YOU -= WOULD THAT AFFECT YOUR
24 CONCLUSION OF NONDIAGNOSIS IF I -
25 | A. 1 DON'T KNOW UNTIL I READ THE MATERIAL.
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1 MR . STTRLING: D0 YOU WANT TO TAKE A

2 BREAK, YOUR HONOR, AND I'LL FIND THEM DURING THE BREAK?

3 THE COURT: ALL RIGHT. WE'LL TAKE AN

4 AFTERNOON RECESS. APPROXIMATELY 15 MINUTES.

5 (THE COURT STOOD IN RECESS.)

6 " THE COURT: RECORD MAY REFLECT THE

7 PRESENCE OF COUNSEL AND DEFENDANT » CONT.INUE

8 CROSS—~EXAMINATION.

9 Q. BY MR. STERLING: DOCTOR, YOU HAD A CHANCE T0
10 REVIEW EXHIBITS SEVEN AND EIGHT —- EXHIBITS 10 AND 11 WHICH
11 ARE THE TRANSCRIPTIONS OF TRE TAPE OF THE INTERVIEW OF
12 PAULINE RODRIGUEZ AND ODOLXA SABORY . DO YOU AGREE WITH ME
13 LHAT THEY BOTH DESCRIBE THE SAME REACTION: WHEN SAMMY IS
14 SOBER, HE'S NICE AND WHEN HE'S DRUNK, HE'S IRRATIONAL?

) 15 A. 1 AGREE. EXCUSE ME, 1 WON'T USE THE WORD
l6 IRRATIONAL. I DO NOT AGREE TC THE WORD IRRATIONAL .
17 Q. OKAY. THAT WHEN HE IS DRUNK HE'S MEAN. LET'S
18 USE MR. HERNANDEZ.
19 A. YES.
20 Q. AND THAT IT IS A SUBSTANTIAL CHANGE IN
21 PERSONALITY?
22 A. APPARENTLY, YES.
23 Q. WOULD THAT CHANGE YOUR DIAGNOSIS OR
24 NONDIAGNOSIS IN THIS CASE?
25 A. 1T WOULD NOT.

SUPERIOR CGURT

116



Case 2:98-cv-00072-SM_M Document 246-2 Filed 04/20/12 Pége 96 of 172

1 Q. DOCTOR, AM [ CORRECT THAT THE BEST WAY —-— OR

2 DR . BENDHEIM SAYS THIS SEVERAL TIMES -~ THE BEST WAY AND
3 PRACTICALLY THE ONLY GUARANTEED WAY WITH NO ERRCR FOR A
4 DIAGNOSIS THAT THIS HMURDER WAS CAUSED BY THE DEFENDANT WHILE
5 IN A STATE OF PSYCHOTIC INTOXICATION —~— PARDON ME -~ WQULD
5 HAVE BEEN FOR A WITNESS 70 HAVE BEEN THERE, RIGHT?
7 A. DID DR. BENDHEIM STATE THAT?
8 Q. YEAH. HE SAYS THAT NO DIAGNOSIS —-— 1'M USING
9 THE WORD PSYCHOTIC AND IT'S THE WRONG WORD -—
10 MR. AHLER: '™ GOING TO OBJECF. I THINK
11 IT'S A MISSTATEMENT OF THE FACTS«
12 Q. B8Y MR. STERLING: CORRECT ME IF 1'M WRONG, BUT
13 WHEN WE'RE TALKING ABOUT THE MURDER, DOCTOR, THE ONLY WAY
14 ONE, A PSYCHIATRIST OR PSYCHOLOGIST OR MENTAL HEALTH EXPERT
‘ 15 COULD HONESTLY SAY AS A FIRM DIAGNOSIS THAT THE MURDER WAS
16 RELATED OR CAUSED BY THE DEFENDANT IN A STATE OF --
17 THE COURT: PATHOLOGICAL INTOXICATION.
18 Q. BY MR. STERL ING: —— PATHOLOGICAL
19 INTOXICATION —— THANK YOU, YOUR HONOR —-- WOULD HAVE BEEN FOR
20 éOMEBODY 70 HAVE ACTUALLY BEEN WITH HIM THAT MIGHT, 5EE HIM
21 GO THROUGH THE CHANGE AND SEE THE REACTION, TO PERSONALLY
22 WITNESS 172
23 A. THE ONLY WAY THAT ONE COULD MAKE THAT DIAGNOSIS
24 WOULD BE TQ HAVE BEEN PRESENT?
25 | Q. YES.
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A. I DISAGREE.

Q. HOW ELSE COULD {T HAVE BEEN MADE —- COULD 1T BE
MADE WITH A DEGREE OF MEDICAL CERTAINTY?

A. 1 THINK WITH AN ADEQUATE HISTORY OF SIMILAR
AESPONSES IN THE PAST, ONE COULD TEST THE SUBJECT BY GIVING
THEM A DOSE OF ALCOHOL. OTHER DESCRIPTIONS OF THE SUBJECT 'S
BEHAVIOR WHILE UNDER THE INFLUENCE OF ALCOHOL WOULD EITHER

CONFIRM OR NONCONFIRM THE DIAGNOSIS.

Q. YOU DID NOT —-- DID YOU ATTACH ANY IMPORTANCE TO
THE 1985 RESISTING ARREST WHILE THE REPORT ON THAT -- WRILE
HE WAS INHALING THE PAINT FUMES?

A. DID I ATTACH ANY IMPORTANCE?

Q. YES.

A. 1 READ THE REPORT. DO YOU MEAN DO I THINK I7
WOULD BE UNUSUAL FOR SCMEBODY TO RESIST ARREST WHO IS UNDER
THE INFLUENCE OF THE TOXIC SUBSTANCES FROM PAINT?

Q. YES.

A. 1 DON'T THINK THAT'S UNUSUAL.

MR. STERLING: 1 HAVE NC FURTHER

QUESTIONS.

THE COURT: REDIRECT.
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1 ‘ REDIRECT EXAMINATICN

2 BY MR. AHLER:

3

4 Q. DOES THE FACT THAT AN INDIVIDUAL WHO NORMALLY

5 WHEN THEY 'RE NOT DRINKING 1S SOMEWHAT MILD MANNERED AND THEN

6 BECOMES AGGRESSIVE AFTER THEY HAVE BEEN DRINKING, DOES THAT

7 INDICATE THAT THEY SUFFER FRGM PATHOLOGICAL INTOXICATION?

8 A. DOES NOT.

9 Q. MR. STERLING ASKED YOU SOME QUESTIONS ABOUT THE
10 DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS, ALSO
11 " KNOWN AS DSM-III-R. ARE YOU FAMILIAR WITH THAT BOOK?

12 A. YES.
13 Q. IS THAT BOOK CONSIDERED AUTHORITATIVE IN THE
14 AREA OF MENTAL HEALTH?

- 15 A. YES. MORE PRECISELY IT'S AUTHORITATIVE IN THE
16 AREA OF MENTAL ILLMNESS.
17 Q. IS THERE A SECTION IN THERE WHICH COVERS THE
18 CONDITION KNOWN AS PATHOLOGICAL INTOXICATION?
19 A. YES.
20 | Q. LET ME REFER YOU 70 PAGE 128 OF THE DSM-1II-R,
21 WHICH —-— AND THE SUBSECTION 291.40, AND ASK YOQU TO TELL US
22 WHAT THAT IS.
23 A. THAT'S CALLED ALCOHOL IDIOCINCRATIC
24 INTOXICATION. .

25 : Q. IS THAT THE SAME THING AS PATHOLOGICAL
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1 INTOXICATION?
2 A. YES.
3 Q. ARE THEREZ ANY -- IS THERE ANY INFORMAT ION
4 CONTAINED IN THE 0SM-]I1-R CONCERNING HOW LONG IT TAKES FOR
5 THE ALCGHOL TO -- HOW LONG IT TAKES BEFORE THE ALCOHOL
6 CAUSES THIS CONMDITION?
7 A. YES.
8 Q. AND WHAT DOES THE DSM-II!-R STATE ONM THAT
9 MATTER?Y
10 A. THE COURSE OF THE CONDITION, THE CHANGE IN
il BEHAVIOR BEGINS EITHER WHILE THE PERSON IS DRINKING OR
12 SHORTLY THEREAFTER, PARENTHES1S, WITHIN MINUTES, PARSNTHESIS
13 CLOSED PERIOD.
14 Q. DOES THE DSM~I1I ALSO LIST A NUMBER OF
- 15 PREDISPOSING FACTORS TO THIS CONDITION?
16 A. YES.
17 Q. AND CAN YOU RELATE WHAT THE DSM-III-R STATES ON
i8 THAT?
19 A. IT SAYS PREDISPOSING FACTORS, PERIOD. A FEW
20 éEOPLE WITH THIS DISORDER HAVE BEEN REPORTED YO HAVE
21 TEMPORAL LOBE SPIKES ON AN ELECTROENCEPHALOGRAM AFTER
22 RECEIVING SMALL AMOUNTS OF ALCOHOL, PERIOD. ALTHOUGH THE
23 REPORTS ARE ONLY ANECDOTAL, IT IS THOUGHT THAT PEOPLE WITH
24 BRAIN DAMAGE LOSE, QUOTE, TOLERANCE, CLOSED QUOTE, FOR
25 ALCOHOL AND BEHAVE ABNORMALLY AFTER DRINKING SMALL AMOUNTS.
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1 ~uE TYPES OF BRAIN INJURY MOST OFTERN ASSUCIATED
2 WITH THIS SYNDROME ARE FROM TRAUMA AND ENCEPHALITLS, FERIOD.
3 THE LOSS OF TOLERANCE MAY BE TEMPORARY OR PERMANENT, PERIOD.
4 ([ 15 Acde mePuxfED THAT PEOPLE WHO ARE UNUSUALLY FATIGUED
s GR HAVE A DEBILITATING PHYSICAL ILLNESS MAY HAVE A LOW
6 TOLERANCE TO ALCOHOL AND RESPOND INAPPROPRIATELY TO SMALL
7 AMOUNTS , PERIOD. 1IN ADDiIFiur, AGVANCING AGE MAY BE
8 ASSOCIATED WITH REDUCED TOLERANCE 70 ALCOHOL, PERIOD.
9 Q. DID YOU FIND ANYTHING 1IN YCUR REVIEW OF THE
10 RECORDS IN THIS CASE THAT WOULD -— THAT THIS DEFENDANT
11 POSSESSES ANY OF THESE PREDISPOSING FACTORS?
12 A. NOTHING,
13 MR . AHLER: THANK YOU.
14 | HAVE NO FURTHER QUESTIONS .
15 THE CCURT: THANK YOU, DOCTOR. YOU MAY
16 STEP DOWN. WATCH YOUR STEP PLEASE.
17 ANYTHING FURTHER, MR. AHLER?
18 , MR. AHLER: NO, YOUR HONGR.
19 THE COURT: MR. STERLING, 1 DON'T KNOW
20 WHAT YOU WANT ME TO 50 WITH THIS MEMORANDUM CHALLENGING
21 THE —-
22 MR. STERLING: IF I COULD, YOUR HONOR, I
23 JOULD MOVE TO REOPEN, ORIGINALLY BECAUSE RICK BAILEY 15 HERE
24 AT THIS POINT IN TIME, AND RATHER THAN HAVE THE AVOWAL, 1
25 WOULD RATHER PUT HIM ON THE STAND.
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THE COURT: COME FORWARD AND GIVE YQUR

NAME TO THE CLERK AND BE SWORN PLEASE, SIR.

RICK BAILEY.,
CALLED AS A WITNESS HEREIN, HAVING BEEN FIRST DULY SWORN.

WAS EXAMINED AND TESTIFIED AS FOLLOWS:

BY MR. STERLING:

Q. GO6D AFTERNOON, SIR. WOULD YOU STATE YOUR NAME
AND OCCUPATION FOR COURT AND COUNSEL?

A. YES. MY NAME I5 RICHARD BAILEY, B-A-1-L-E-Y.
1'™M A CLASSIFICATION COUNSELOR WITH TiE MARICOPA COUNTY
SHERIFF 'S OFFICE.

Q. AND IN YOUR --— HOW LONG HAVE YOU BEEN SO
EMPLOYED?

A, APPROXIMATELY FIVE YEARS .

Q. AND DURING THAT EMPLOYMENT DID YOU HAVE

OCCASION TO MEET AND BECOME ACQUAINTED WITH ONE SAMUEL LOPEZ

SEATED IMMEDIATELY TO MY RIGHT?
A. YES, 1 HAVE.

Q. AND WHEN DID YOU MEET HIM AND BECOME ACQUAINTED

WITH HIM?

A. I FIRST MET MR. LOPEZ IN APRIL OF THIS YEAR,
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1 FIRST WEEK OF APRIL.

2 Q. THAT WAS WHEN HE WAS TRANSFERRED BACK UP HERE
3 FOR RESENTENCING?

4 ' A. THAT'S CORRECY «

5 Q. 1 WANT TO TRY TO SAVE SOME TIME. DURING THATY
6 PERIOD OF TIME HAVE YOU HAD OCCASION TO SUPERVISE AND BE

7 AWARE OF HIS CONDUCT WHILE WITHIN THE COMFINES AND THE

3 CUSTODY OF MARICOPA COUNTY JAIL?

9 A. YES, I HAVE. 1 HAVE SEEN MR . LOPEZ ON A WEEKLY
10 BAS1S, ONCE A WEEK SINCE HIS INCARCERATION AT MCSO.
11 Q. AND DO YOU ALSO ~— WOULD YOU BE AWARE OF ANY
12 PROBLEMS OR ANYTHING ELSE HE HAD DURING THAT INCARCERATION
13 OR ANY PROBLEMS THAT X CAUSED?

14 A. YEZS, 1 WOULD.

15 Q. DURING THAT PERIOD OF TIME 1} HAVE PREVIQUSLY
14 MADE AN AVOWAL TO THIS COURT THAT YOU WOULD TESTIFY THAT
17 SAMUEL LOPEZ HAS BEEN A MODEL PRISONER WHILE WITHIN THE

18 tUSTODY OF THE PEOPLE UNDER YQUR SUPERVISION. 15 THAT A
i9 CORRECT STATEMENT OF OUR PREVIOUS CONVERSATION?

20 A. THAT 1S CORRECY. TO MY BEST KNOWLEDGE,

21 MR . LOPEZ HAD NO DISCIPLINARY ACTION SINCE HE 'S BEEN IN QUR
22 CUSTODY

23 Q. IN FACT YOU WOULD TERM HIM AN EXEMPLARY

24 PRISONER?

25 A. THAT'S CORRECT.
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MR . STERLING: I HAVE NOTHING FURTHER .

THE COURT: CROSS-EXAMINE-.

CROSS-EXAMINATION

BY MR. AHLER:

Q. MR. BAILEY?

A. THAT'S CORRECT.

Q. MR. BAILEY, IT'S MY UNDERSTANDING THAT YOU HAVE
SEEN MR. LOPEZ ONCE A WEEK FOR APPROXIMATELY TEN MINUTES ON
EACH VISIT, CORRECT?

A. APPROXIMATELY. SOMETIMES LESS, SOMETIMES MORE.

Q. AND THOSE VISITS NORMALLY INVOLVE YOU GOING UP
7O WHERE HE'S BEING HOUSED, WHICH IS IN MAXIMUM CUSTODY.
CORRECT?

A. THAT IS CORRECT.

Q. AND TALKING TO HIM THROUGH THE DOOR?

A. NORMALLY THROUGH THE TRAP DOOR, YES, SIR.

Q. SO YOUR ACTUAL CONTACT WITH HIM HAS BEEN QUITE

MINIMAL IN TERMS OF TOTAL TIMC. WOULDN'T YOU AGREE?

A. APPROXIMATELY TEN MINUTES ONCE A WEEK .

Q. YOU DON'T REALLY HAVE ANY KNOWLEDGE AS TO WHAT
TYPE OF PRISONER HE'S BEEN DURING THE TIME HE'S BEEN IN THE
CUSTODY OF THE DEPARTMENT OF CORRECTIONS, DO YOU?

A, 1 HAVE NO IDEA.
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HR. AHLER: THANK YOU.
NO FURTHER QUESTIONS.
THE COURT: REDIRECT?
MR. STERLING: NO, YOUR HONOR.
THE COURT: THANK YOU. MAY STEP DOWN
GIR. WATCH YOUR STEP, PLEASE.
MAY THIS WITNESS BE EXCUSED?
MR . STERLING: 1 WOULD REQUEST SO, YOUR
HONOR .
THE COURT: YOU'RE EXCUSED, SIR.
MR. STERLING: YOUR HONOR, ONE FINAL
THING FROM THE DEFENSE AT THIS POINT. 1 HAVE PRESENTED THE
WITNESSES PREVIOUSLY TO THE COURT. A5 THE COURT IS AWARE, I
HAVE DONE SO OUT OF MY CBLIGATION AND MY REQUIREMENTS UNDER

STATE_VERSUS CARRIGER. WITH THAT, I'LL STOP THERE, YOUR

HONOR «

I HAVE ALSO ADVISED MY CLIENT THAT HE HAS THE

OPTION TO TESTIFY IF HE SO CHOOSES. [ WOULD ASK NOW THAT HE

EXERCISE THAT OPTION INDIVIDUALLY AND ANSWER THE COURT. AS

THE COURT 1S AWARE, PART OF ~—- AND I'™™ HOT TRYING TO MAKE A
RECORD OR ANYTHING, JUST MY CLIENT AND 1 HAVE NOT SEEN EYE
T0 EYE ON WHAT HiTIGATING FACTORS TO PRESENT OR WHAT
pPOSITION TO TAKE ON THIS THING. S0 1 HAVE BEEN GUIDED BY MY

OBLIGATION UNDER STAIL VERSUS CARRIGER INDEPENDENT OF HIS

INSTRUCTIONS. AND 1 HAVE -~ 1 SUBMIT TO THE COURT THAT [
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1 HAVE COMPLIED WITH THAT. 1 WOULD REST AT THIS POINT IN TIME
2 AND LEAVE IT UP TO MY CLIENT AS T0 WHETHER HE WISHES TO
3 TESTIFY OR HE WISHES TO OFFER ANYTHING TO THE COURT AT THIS
4 TIME. |
5 THE COURT: THAT'S ENTIRELY UP TO HIM.
6 COURT HAS NO FEELING ONE WAY OR THE OTHER.
7 wR. STERLING: I WOULD ASK, HOWEVER, THAT
8 (tE COURT INQUIRE OF HIM AS TO WHETHER OR NOT HE WISHES TO
9 MAKE A STATEMENT UNDER OATH OR WITHOUT OATH.
10 - ItE COURT: DO YOU WISH TO MAKE A
11 GTATEMENT UNDER OATH OR WITHOUT OATH, MR. LOPEZZ
12 THE DEFENDANT: HO, SIR.
13 IHE COURT: VERY WELL.
14 wr. STERLING: WITH THAT, YGUR HONOR, WE
15 WOULD REST.
16 THE COURT: ANYTHING FURTHER, MR. ARLER?
17 | uR. AHLER: NOTHING FURTHER, YOUR HONCR.
18 THE COURT: ALL RIGHT. THIS FINAL
19 DOCUMENT HERE, AGAIN, 1 DON'T REALLY UNDERSTAND IT. YOU 'RE
20 CHALLENGING THE STATUTE AS BEING VAGUE AND OVER BROAD. WHEN
21 ALL OF A SUDDEN WE GET HALTON VERSUS ARIZONA, WHICH TELLS US
22 ADMITTEDLY FOR NOW, THAT FIVE TO FOUR WAS IT.
23 MR. STERLING: YES, YOUR HONOR.
24 FHE COURT: THAT OUR STATUTES FURNISH
25 SUFFICIENT —- STATUTES AND RULES FURNISH SUFFICIENT GUIDANCE
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~

1 70 SENTENCE, TO SATISFY THE € IGHTH AND FOURTEENTH AMENDMENT .
2 NOW, DO YOU WANT TO ADD TO THIS MEMORANDUM?
3 ¥R. STERLING: YES, YOUR HONOR I WOULD
4 LIKE TO ADD SOMETHING TO 1T.
5 | THAT WAS A QUESTION. DO YOU WISH US TO ARGUS
& AT THIS POINT BECAUSE 1 AM PREPARED TO ARGUE. ON THE OTHER
7 HAND, I DO HAVE A CASE I WOULD LIKE THE COURT TO REVIEW
8 SECAUSE 1 THINK IT EXPLAINS OUR PCSITION AND I WAS LOOKING
9 RIGHT NOW FOR MY COPY, PARTIAL COPY OF WALTON VERSUS .
10 ARIZONA. JUST FOUND IT. IF I CAN, I THINK —= THE SITUATION
11 W& FIND OURSELVES IN —= DO YOU WANT US TO ARGUE THIS POINT
12 4R DO YOU WANT TO REVIEW THE EVIDENCE AND HAVE US COME BACK
13 AND ARGUE?
14 THE COURT: I THINK WHAT 1 WANT 70 DO IS
15 CETERMINE THE DATE AND TIME WHEN WE CAN CONCLUDE THIS MATTER
16 AND YOU CAN PRESENT YOUR ARGUMENT AT THAT TIME ON THIS ISSUE
17 AND AT WHICH TIME I WILL RETURN THE SPECIAL VERDICT AS
18 REQUIRED BY LAW AND PROCEED WITH THE SENTENCE. CAN YOoUu
19 CENTLEMEN AGREE ON A DATE AND TIME CONVENIENT?
20 | MR. STERLING: TUESDAY OR WEDNESDAY OF
21 NEXT WEEK AND THEN THREE WEEKS BEYOND THAT, YOUR HONOR. WE
22 LAVE TALKED ABOUT IT AS I HAVE ADVISED YOUR SECRETARY.
23 THE COURT: WELL, I DON'T WANT TO DO
24 THESE THINGS ON A WEEKDAY. WE'LL BE IN TRIAL. WE HAVE OUR
25 REGULAR OVERHEATED MORNING CALENDARS. 1 PREFER-TO DO THEM
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-~

1 ON A FRIDAY. WHAT'S THE NEXT DATE?

2 MR. AHLER: I'M AVAILABLE THE 19TH. THE
3 WEEK AFTER THAT I THINK MR. STERLING I3 GONE.

4 THE COURT: IS A THURSDAY?

5 MR. APLER: THE 20.

6 THE COURT: 20, YOUR HONOR.

7 | MR. STERLING: 20. I WILL BE IN

B WASHINGTON, D. C. WITH HY FAMILY ON VACATION.

9 THE COURT: WHAT ABOUT 27.
10 MR. STERLING: SAME HERE, YOUR HONOR, WE
11 WwILL BE RETURNING ON THE 28TH.
12 THE COURT: AUGUST 32
13 MX. AHLER: STATE WOULD BE AVAILABLE ON
14 AUGUST 3.
15 ' MR. STERLING: SAME HERE, YOUR HONOR.
16 THE COURT: ALL RIGHT. THEN WE WILL

17 CONTINUE EVERYTHING TO AUGUST 3, 8:45 O'CLOCK A.M., THIS
18 DIVISICON, AT WHICH TIME WE'LL BEAR ARGUMENT ON YOUR
19 CHALLENGE TO THE 13-703(F) AND (G), WHICH TIME THEREAFTER 1
20 WILL RETURN A SPECIAL VERDICT AND PROCEED WITH THE

21 SENTENCING.

22 I WILL -- YOU WILL HAVE THOSE DOCUMENTS BACK
23 AND THE TAPE BACK TO ME BY TUESDAY, IS THAT CORRECT?

24 MR. AHLER: YES.

25 THE COURT: AND THEN I WILL HAVE SOME

SUPERIGR CQURT
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TIME WITH WHICH TO REVIEW THE TAPE OF DR. BENDHEIHM AND YOU
WANT TO GIVE ME A CASE 7O READ.

MR . STERLING: YES, YOUR HONCR. 1
APDLOGIZE 1O THE COURT BUT 1 WAS ONLY ABLE TO GET IT

YESTERDAY . 1T WAS STATE_VERSUS TUTTLE.,

THE COURT: THIS IS IN CONJUNCTIOM WITH
WHAT NOW?
MR. STERLING: THIS IS IN CONJUNCT1ON -~
IT ADDRESSES EXACTLY THE POINT I'4 RAISING BOTH IN MY MEMO
AND 1'M GOING TO RAISE UNDER 51515 YERSUS WALTON oaigglamya

VERSUS WALTOM. IT'S STATE VERSUS TUITLE., OUT OF THE SUPREME

COURT OF UTAH DECIDED APRIL OF, OR ACTUALLY DECIDED IN APRIL
OF '89. SOMETHING 'S WRONG. 1T ADDRESSES THE QUESTION ON
STABBINGS AND THE CRUELNESS ON DEPRAVED. I WouLD GIVE YQU
MY COPY JUST SAVE YOU THE TROUBLE GETTING iT»

MR. AHLER: COULD I HAVE A CITATION, YOUR
HONOR?

THE COURT: 780 P.2D 1203, UTAH 1983. 1
DON'T SEE A UTAH CITE ON IT.

MR. AHLER: THAT'S FINE. PACIFIC CITE

WOULD BE SUFFICIENT.

THE COURT: P.2D, 780 P.2D 1203.
MR. STERLING: AND. YOUR HONOR, DO YOU

HAVE A COPY OF STATE VYERSUS WALTON?

THE COURT: NO. BRING ME ONE.

SUPERIOR COURT
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MR « STERLING: 1 WoulD IF I COULD. Y OUR
HOMOR « I DON'T HAVE ONE EITHER.

THE COURT: DO YOU HAVE ONE MR. AFLER?

MR. AMLER: YES, I TO.

THE COURT: HAVE SOME COPIES MADE. YOU
GOT ENOUGH FOR EVERYBODY?

MR. AHLER: 1 HAVE GOT THE WHOLE THING
RIGHT MERE. COULD YOUR STAFF MAYBE XEROX IT NOW?

THE COURT: OKAY. ALL RIGHT.

IN THE INTERIM I WILL REVIEW THESE CASES, 1

WILL REVIEW DR. BENDHEIM'S TAPE. WHAT ELSE -- OH. THEN I
WILL REVIEW THE TESTIMONY OF THE TWO WITNESSES. 15 THAT
CORRECT?

MR. AFLER: THERE'S ALSO THE DEPARTMENT
OF CORRECTION RECORDS THAT --

THE COURT: THAT'S RIGHT. OKAY.

COURT STANDS IN RECESS.

x % kR Kk X

SUPERIOR COURT
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March 12, 1987 time is approximately 11:45 a.m. This

is an interview being conducted at the office of the County

Attorney on State of Arizona v. Samuel Lopez, present are myself

Paul

Ahler from the County Attorney's Office, Joel 3rown, who
represents Defendant Lopez and Udelia Sabori who is going to be
interviewed by Mr. Brown.

Q: How old are you?

A: I'1l be seventeen this month.

Q: Okay and you live in Phoenix or Mesa?

3: Phoenix.

Q: Are you employed?

A No.

0 Are you in school?

Al No .,

G: 8a3ck on I'm not sar= of the day, I think
its Dctober 29, Wars you working Aas A
babysitter for somecne?

A: I was staying with Paulin2 Rodriguez.

Q: Okay. Aand is she a friend of yours?

A: A friend.

Q: Okay 2and how long had you been staying
there?

A: About a week.

0: and did something happen that evening on
the 28th involving a Samuel Lopez?

A:  W2ll

D: Well personally do you even know who he
was?

A: Yes.
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Q: And how did you know who he was?

A: cause Pauline Rodriguez and Ralphie told
me about him and I used to see bim pass
through the house a lot of times.

Q: Pass through the house?

A: Well passing around the house.

Q0: Oh pass by the house.

Ac: Umhum.

Q: Had you ever had any contact with hinm
before then?

A: No .
Q: You never spoke to him at allz
Ac: Not till the night before that

(unintelligible) that he killed the lady.

Q:- Okay. At some point-I think on the 29th
maybe the 28th did you have contact with him
at the Rodriquez house, at Pauline's house?

A Yes.

0: Okay just tell us what happened.

A: At Pauline’s house?

Q: Right.

a- All of us at the park and after the pack I
went (unintelligible) and I called Pauline's
house around 11:15 p.m. and around 1% or 15
minutes later there was a knock on the door

and Ralphie went down to check what it was.

o: ¥who's Ralphie?

A: ©rauline's boyfriend.

Q: and who else was there besides yourselft
and Ralphie? Was Pauline there?

A: Pauline and her kids.

G- How'old are her kids?

A: one is three, another one is two and one

is a year old.
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Q: and what happened when Ralphie went down
to check the door?

Q: well he told me it was for me that there
was this guy by the name of Angel and then I
said.

Q: Dbid you know anyone named Angel?

A: ves. I went downstairs and then I after I

went downstairs I asked him what's he doing
there you know and he goes I just want to talk
to you and I said

Q: Who were you talking to?

A: Angel.

Q: Okay. What's his last name?

A: T don't know I just met him that night.

Q: Where did you meet him?

A: At the park.

Q: What park is that?

A: T don't know the name of it. It's on 28th
Drive and Polk.

Q: Had vou asked Angel what he was doing
there?
A: Yes and he said he just wanted to talk to

me and then I asked him how he knew that
lived there and he told me that Sammy had told
him.

Q: Alright now at this point did you know who
Sammy was?

A: Yes.
0: Okay had you ever talked to Sammy pefore?
A: I talked to him at the park that day.

O: Okay and was that earlier in the gday or
earlier in &the evening oc

A: Tt was about 8 or 8:36.

Q: And how long did you talk to him?
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‘A: About an hour and a half.
Q: And what did you talk about?

A: He was asking me where was I staying and I
told him Pauline's and he started telling me
that Pauline and Ralphie were really nice
people but that Ralphie had his temper that
avery time he gets high on something that he's
kind of rude he starts hitting Prauline or
something like that.

Q- Now at this point was Lopez drinking at
allz ’

A: No not yet.

Q: Were you drinking at allz

A: No.

Q: Were there any drugs involved?

A: No.

Q: Okay Angel seid you asked Angel how digd
he know that you lived there and Angel said
that Sammy told him what happened after that?

A: Then I told him he goes "what were vyou
doing®” and I told him I was getting ready for
bed and he goes "so early™ and I gec it's
already late and he goes to me I have a
suprise for you and I go what and then Sanmmy
jumpad out of the alley and he Jjust say hi.

Q: Okay where's the alley was it directly at
the front door?

A: Uh huh.

Q: Okay where's the alley (unintelligible)

A: It's next to the to my apartment.

G: Well maybe do you’remember her address?
A: Whose?

Q: Paulihe's?

s

A: Yes it's 348 MNMorth 28th Drive.
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Q: 346 North 28th Drive, okay this is the
house here?

A: Uh hub.

Q: This is the alley?

A: Yes.

Q: Wwhere's the front door - here?

A: Right here.

Q: About right there.

Q: You said at some pbint Angel said I have a
surprise for you and Sammy came from the alley

—~ what happened now.

A: Uh huh. He said hi and I said hi and then
he was already drunk.,

Q: Okay he was hollering at you
{(unintelligible) Did you smell it or see or?

Ac: Yeah vou could 'smell it a little bit when
he was talking and then he was talking like he
was flapping and he was different from since I
talked to him in the park.

0: And about what time was this?

A: When he went over there. About 11:39.

0: and do you remember what he was saying?

A: At first we had a nice conversation he was

starting saying Jjokes and he started asking me
questions about Cecilia, Pauline's sister, and
he started asking me if Cecilia was alright
with her son's father how she gets along with
him and if 1I'd seen her if she talks abcut him
when every time I talk tc her and he started
saying he started asking me what was ay
nickname after that and I told him my nicknam2
he says that nickname wasn't good for me.

Q: He said what?
A: He said those nickname didn't Ffit me.

Q: what's your nickname?

A {uninteliigible)
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Q: What?
A: (Unintelligible)}
Q: Oh, okay. What happened then?

2: And then Angel said that the good name for
me was shorty and I said well I'm not that
short and then Sammy started saying to him I
was and I said that's Jjust because you're tall
so for awhile he I told him I wanted to go
inside no first he goes to me that if I wanted
to get high and I said that I didn't get high
and then he goes well I do and goes and I go
do you do it a lot and then he said well yeah
and I said what else do you do and he says
that he takes cocaine and did heroine and then
he started asking me 1f I ever did cocaine and
I said no and then he started insisting about
to get high with him and I said no and he said
well 1I'1ll be back later and then he went back
to the alley and I thought he was just at the
corner and I asked Angel if he was still there
and Angel said no he thinks that he went back
to the back of the apartment and then when he
came back

Q: Okay wait a second. After you had this
discussion with him about what he was telling
you about how he was getting high when he just
left?

A: He says 1'll be back.

Q: Did Angel stay there.

A: Yes,.

Q: aAnd you're talking at them in the front
doorway basically?

A: Yes.
Q: And at some point Sammy returned?
A: Yes.

Q: About how much later was that?

A: About* five minutes or less,.

10

What happened when he returned?

Az When he returned he goes look at me I'm
shaking he goes he put his hand in front of m=
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and his hnand was shaking and he couldn't stand
still he was just moving around and then he
goes I'm having a little bDbit of trouble
standing up and he was falling down.

Q: He said he was having a little bit o
trouble standing up?

m

A: Well I said he was having a little trouble
because he was he would put his hand on the
wall and Jjust stand there and then he
{unintelligible) and then after he came back
we 3id that I told him that I was gonna do in
because it was late it was gonna be it was
about 18 to 12 and I told him it was already
late and I had to go in and he says no stay up
awhile and goes stay up about 5 minutes ' later
and I said I have to go in now and he says
just 5 minutes and I said ‘just 5 minutes and
after we started talking again from my
nickname again and after that 5 minutes passed
and I said I'm gonna go in now and he goes no
you can't go in and I said why not and he goes
cause we're having a good time and I go I have
to go in already because Pauline will get mad
and he goes I don't care if Pauline
(unintelligible) he goes vou're talking to me
I go Ralphie is here and Ralphie doesn't like
you and he'll get mad and he goes I don't care
what Ralphie (unintelligible) and I Jjust put
my hand on the door and he pulled the door and
closed the door on my hand and I said you
better 1let me go in cause you're hurting my
hand and he goes

Q: Necw where was he, was he on the outside of
the door?

A: Yes.

Q: WJere you on the inside of the door T mean
on the inside of the apartment or the house?

Al I was in between the door in the middle
where the door is at.

0: You were in the doorway?

A: Yes.

0: And.what happened after that?
A: I put my rand on the door not on the door

but on the wall and he closed the door on ny
hand and I tocld him to let the door go cause
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he was hurting my hand and he said for me to
move my hand if I didn't want my hand to be
hurt to remove the hand from there and I got
scared and kept saying no and I told him if he
didn't let dgo of the door I was donna call
Ralphie he said he didn't care and then he
kept pulling the door so I moved my hand and
he <closed the door and then Angel had a lock
and he locked the door from the outside and I
go I tcld Angel that he'd better remove that
lock cause if he didn't I was gonna call
Ralphie and then Sammy said that he didn't
care 1if I called Ralphie because the door had
a lock on it and he wouldn't be able to come
out and I told him Ralphie .did'nt care he
could Jjump the window and then after awhile
Angel noticed that I wanted to go in already
so Angel oh what the heck Jjust go away Sammy
I hit him with the lock and I open the door to
walk in again and then Sanmy

Q: Maybe I don't understand. Did he lock you
outside of the door?

A Yes. cause he had a_ mastar lock with a
key he put it on the deor and then when
removed it I opened the door and I told him I
was gonna go back in again and then Sammy goes
no vou're not doing in but when the door was
locked when he left the door Sammy coming for
my hand he pulled me he was trying to pull me
where he was at with support and I said to let
me go he was hurting me and he says no Jjust
come and talk to us here at the porch and I go
no I can't and I go really scared and then
Angel noticed and that's when he removed the
lock from the door and then I opened the door
and I said I couldn't and I said I'm doing in
nov and Angel said okay and then Sammy started
saying no you can't go in because we're still
talking we're having a nice conversation and I
said well I want to go in now and he kept
saying no no so after awhile I go scared and
Angel kept telling Sammy lets go Sammy and he
kept saying no and he kept saying let's go
Sammy and he says shut up Angel and then he
grabbed my hand again and Angel got him from
his elbow and told him let's go Sammy leave
her alone she wants to go in it's getting late
anyway and then Sammy kept saying no that he
wanted to talk to me and everything and I said
well if you don't lst me go in I'm gonna call
Ralphie he said go ahead and call Ralphie I
don't care I could {unintelligible} he <can't
do nothing to me and then I really go scared
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and then he closed the door on my hand again
and that's when I called Ralphie and Pauline
came down and she had a stick maybe she got it
from behind the door but she had a stick and
she started hitting on the door and yelling at
Sammy and Andgel to get out to get out and
leave me alone and stop bothering me and then
Pauline told me to go upstairs again so I did
and I heard Pauline tell Sammy to go that she
didn't want no trouble and that Ralphie was
already mad cause he was there and he said he
didn't <care to call Ralphie and Ralphie went
downstairs and thats when I heard Sammy didn't
care that he was gonna kill him and he cussed
him out and Ralphie went downstairs and he
goes what is wrong with you and then Samnmny
does you want a beer and then Ralphie savys no
I don't want no beer he gces come on we're
friends let's drink beer he goes no I'm not
your friend Ralphie kept saying and then
Pauline went upstairs and she told me not :to
go downstairs and she went downstairs and she
went up and she stayed half the stairs to go
up and then Pauline told me and then Ralphie
finally forced Sammy I'm not toc sure cause I
heard a noise downstairs so I heard Sammy say
don't push me I just want to be your friend
and then I didn't hear more after that and
then after awhile about 2 minues later Pauline
and Ralphie went upstairs and then Ralphie
asked me what happened I told him he told me I
should have called him when Sammy locked me
out from the deoor that he didn't care he would
have Jumped the window. And Pauline told me
that Angel when Ralphie came down that Angel
told Sammy Sammy let's go and Sammy said no so
he got scared when he saw Ralphie he got
scared so he just walked to the sidewalk and
stayed there. He was yelling at Sammy from
there that he wanted to go.

Q: Did you ever see Sammy since then?
A: I saw him the next day. He was at the
park.
Q: What time did you see him at the park?
A: It was about 13 or 11 he was on a bike,
Q: bDid ;ou talk to him then?
Az No.
9
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Q: That's the only time you've seen him since
then?

a: No he kept I used to see him walk through
the alley but I didn't talk to him.

Q: You never talked to him since then?

Az No.

Q: Did you learn that the lady was killed in

your neighborhood?
A: The next day. About 7:38 p.m.
Q: Did you hear anything unusual that night?

A: Well I heard rumors saying that they
thought it was Sammy.

Q: Okay but did you actually hear sometning?
A: No.

Q: Did Sammy ever try to break into the house
like force the door open?

A HO .

0: But he did grab you and stop you from
going into the house?

Az Yes

This is the end of the interview with Udelia
Subori.

18
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somstitutinnal standard that must b= godbvered Lol

It's mot like —- and the frouble with, =z
pointed out in the Adamacn case in the Minth Circuilt and
tre Supreme Court decision in Walteon., if vou resd both of

them —— which by the way, T dor’t know it the oot got 3

- £ S - kA
complaete comy of Walton, I only got 2w mmges of it o 2
pages of it, itz 118 paga2s long -- the differsnee In

: i ¥ Foous o e standdards
Walton and Adamszom 1s. when you fococus o th i
: iis 5y < eme Lot o7
tiat have Deen estabiished by the Supreme At i
LTsa VITOFF, RFR
SUPERTOR COURT
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1 Arizona, o YOoul setablish unorn how mEny times the Arizons
(ii} z Suprems Court has not followsd LE5 s own standards.
z Walton séid it's canmetitutianal It You
4 adhere te those standards. and Epe standard they saild on
5 cruel and coruel putri shimert . ezbecialiyr orusl, was, the
& court has pointed oulb. Frhat it had limited the crelty
7 circumstances in prior cases re zitustions where the
2 siffering of the wictim was intendsd by @ Torsssesbls T
] the kRiller. That they sstablished -— I'm reading From
10 Pags ©1 »t the majority opiidlon. it"s alac rep=abed. 1
11 meilieve, at Pags 5.
12 fur stabuks TOI(FILAY 28D, the W1ller
<::> 12z committed the corime 10 50 sapecially helnous. ol or
1a Asptraved mannar.
15 Every one of thoss adisctives uged ars
15 mental and smobionsl adisctives. Tiey paflacted on The
17 mentaslity of the killer. s I osubmit to this iyt
18 thers is no svidence of rhet i kthis Tase.
19 LUinder the testimory of doctor ~— I'm going
=6 tn get lost in names, Your Horor —-— undeyr Dr. teens’ 3
21 testimony, veg, this woman Was stabbhed multimla times.
22 put met a sinals one of those blows. other than Etve oul
23 shroat, was immsdiately incapacitatine.

- T4 I+ ie wndisputad, the Zuprame Court., B
Q ;:Ll. - A .

same Supreme Court you would tell me thatb confirmed oOf

W
o
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sffirmad your fiding of orusl. neinous =hd deorsved
previousliy. made 1o Aepbats a2pbcut it, there was =
sralongsd and blaody 1i7e and death sti-uggle in thart
apartment, and it went crroughout 1t
¥ o~ .t —
T zubmit to the ¢court that youl cale T
frers’ 2 no swvidencs =N the e Ly Lhat evidence do=2s

<.

triis court that shouws that this

rh

killer intendsd her to fight bacik. or used any skroka s

fom. - LR ¢
could., or any expertise he nad, to picrolong hee 11TE &0
Ll W 5 N & ) \ ¥ S Npaer L .

pralong this shruggla?

[N

=stimony
apposite. Fyery biou wWas ~bvicusly in the slans of &
fafél attack. The fsct that this [y yesr old womarn

Faught like H £ L L ¥or e 1ife. iz not something tiat
changes what would normall# fe & regular casse. ol
warranting tihe death cermity, inta som: dizerebtionsry

+vpe of desth pehnality under orusl. heinous armo depraved,

ictim fights - Pz ife does not chanses
The fast Lhe vwictim fights for Mmer lifes does N0 2

i e ey do i
‘g does ot allow this cowwt o d¢ 1

Thers must De & memtality that this court
camn Tind, or some evidencs that the Adsfendart intended
the proleongation of Life it & torturs situation o 3
L the own svidernce which the

mhyvsicsl abuse situation.

State presents. properly imterpreted by the sxpsrb,

LIsa VITOFF. RFR
SUPERTOR COURT
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Ky

1 1¥ T could, the heinousness doesrn’t do a2

(ii} 2 better. im & wery frescent Sase. Ttate

2 Robinson, 64 arizons Advancs meparts 12, 1 mpelieve It was
4 Aecided @ waak and a kalf 200 by rhe Arizona Suprems

3] Cowurt. ths term heincusness and depraved Toous of the

& killer's state of mind and attitude at Lthe tim= o7 the

7 ofTanzse.

2 Stmte Werilus Waliace., Stats varsus sretz ler,
] five Tactors oan support & Tindina cf = mental =ttitude
10 whilch was heincus and depravedl One . the acoallant’ s

11 appérent ralishing of the muprder by the killer: Tue, e
iz infliction of gratuitous vielenocs oN wroe wictim bevornd

(::) 1 e murder ivteelT: thimee. raedliass mat i iationg Tounm.

Lé senselzesness OF tive orime: and five, helolisgsness of the
1% vietim.

L& snd I submit te the court, 1if the BGretzler
17 tive, which were adopted by the Suprems Caurt irm Waltorn.
18 achoed the law of tRis State. there s o e idenc e

12 submitted hers —- thig wictim foumht, there wWwers Tug

=0 weapans involwved. The defendant WJas bleeding, that is

21 nrow the jdentificatich Was mace . Yes, Dhars was &

22 =truggle. Srruggls neans S riga sided thing. S Tought
23 for her 1ife. she had & right te Faaght for her liff and

rer dignity. She ddid s0. aut bRat does ot change what

N
F\

would otheruise bs & murder not warranting the death:

[ ]
1

{154 VITOFF. RFR
s Jow COUIRT

217




Case 2:98-cv-00072-SMM Document 246-2 | Filed 04/20/12 Page 130 of 172

ti =4 ermliy .
1 petalty into warerasnting a death pernal

| - s
, . . e atos e b ERLS
(i:} el What svidence Ao e Stmte offer o fhis

- E. [y - . ‘_=—‘j ~:
7 eourt, arywherrs i this record. timt the defandant
4 ot L. »” ¥ Y .
\ i i e = very speEcial term
"4 r~elished the murcder T Relish iz =z wvery special
& w5 = = - =

i gl E: e P13
) thers, There’ s 1o kind of testimony hetre, #BS there W
£ i othei~ C&seS.
- What evidence do=2s the State ~fter theat the
e defendant intlicted gratuitous violemce on the wictim.
3 Dr. Keens specifically dis¢ounf$ that. Trat’ s why we
10 brought fim in.
11 is thers anvything to show tlhat the wictim
12 was helpless at any time? R This victim never
(i:} 13 submitted to the wialenoe. She never was outb in a

| 14 position of relplessness by cons‘:raintT She Was evas
15 tled up. She didn’t -- thisz isn't an exscution style
1s mur-dei . This is wherse the wicetim fights.
17 Gn bBack. lock &b the Tase. 1ok =t thes orims
17 50

15 we're desling with. arnd tty to matoh trhmee legzml factors.
1 constitutionally reggired. restricting jintermretation of
20 (FY(&), snd fhat 1s not in this case.

21 Yes, as pointsd out i the ocmee of Tubile,
2 every stabbing case ie grozs. it’s messY. Mobody wants
23 teo dis. vyou derm’t dis Tast with a knifta. Evetvbody with

- = . x ' -~ > ')/':"—u
mlilitary training or any fimd of exmertiss will tell

[N ]
~

1
it

i oL : itTe arnd to use
vou must have the =xpaertise to use @ nite and t

LIsa WITLFEF. Xatad
SUPERIOR TOURT
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,-
(W)

‘ < oughit, whern 1 uss
at amounts 1N this couwrt -—- 1T had haughit . wneEn
wina’t " 4 = 4=
4 - - - -
= cemm B BRink, T bheughc ot
i o v e ms I had & ohatcs booThn
acing <. o] 53
1 = o ~ e
» - Lt J e O e
ow carm T demonsterate to rhe cotrt, becaus? vf
VOt N = " p=:
i resentation of evidenc,
court’ s ocander with us during presentatlion
= what I'm trying to
. “+ to the court what I
how can 1 pressht <
rinaing 1 achine.
raplish T theought o7 actually tiringing i & me )
ssta sh. I =
s «lic - 3IT T hang
Life hangs by = thread, we say 235 8 oliche. but T
1 , 3 [e X~ v " .
irn Rocky i ~r I8, IT 1
a chunk of meat. just like in rocky [, I1 °
g ~ itg
g v memt by = string throdgh 1vs
- X F X5 pourndds of mMest R .
Fung & ohurk oT 2o
e cnives and
ter. and I handed ths aourt one of These ke =1ab
santer. & e ’

- v - 7w 3 = ~ -~ e o » AT 2 Ui
cﬂl‘j sleaEy using & bW a'l‘l &t hsld Y if”l ‘.'li‘e JER-N I Lo B

rt

want vou to take tmEt ohunk of meat

i fal o the string that
and I want yvou ta csuse it TO taill, cut t
~nolds the life, the thread, witbh on? miow, and 1f vou
can’t do if. then I cam asocuse the court of oruzl.
meinows and depraved.

From @ bursly scientific point of visu.

rhat’ s what 174 asked the court €2 imagine. You ean’t do

t°g take it oure sten
W WEFRONS. tet s take 1T o0E B

1]

M S

s
¥

it. These Wwsr

REE 1< le messy®  Why was this &
Further. Uhy sFe the waaoons mes

reasnn, Youw look =t

e
B
a
-t
i

& wery im

grizzly murder?  1s
R . 'c g wt.
what has besen pressnted to thiiz TOoLl
The d=fendant diarm’t erter that with the
[ g Wt i A F - 3
7 = I1rbarnt Lo
meditation. with rhe forethousht. with the intent ©
[ 3 o J 1L - 3

. i i - = T ot AT e
rortures or asbuse +his wictim. The wWesnons £ ourid
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Pas
-

weamons of opportunity. They were har owhl fetiiv e s, Heod
rhe -- well, hed a (357 Magnum been theres, which the
defendant could havs aottesn, o & L 44 Magnum. W Wwotiian ' t
be here at this earing.

Trhe trouble yssz. the defendant dicdn’ t havs
availabls to him The premeditation to enter to-murder. X
that he would take & weaphorn. even 17 he Fad one
financially avallable b Mim and it was ot a Weapon ehy
epmwrtuﬁitv Thers.

I knou when I sald it in the ptrasenbenc?

s
- * 3 vy - T A +
memorandum, it s comewhat grass, it may he T dan

mean any atfromt to the wietim. bBut the defsndent has

B
P
B
54
]

o
)

pesn camvictad oFf & murdsr. @n irtentional
Theta's ho auesstion he imtended Lo kill the wictim, gut
he did do the bsst he colld with the weapons svallsble.

Thers iz ro showing oY the State that he
ned, as pointed out by the Tuttls deferss, the sypertisse
o yse z knife correctly the Tirst tims. 2 that thar=s
wolild be no suffering. s ti
Lack, Moo

The defendant has spent his. almost his
entire adult life in prleons, He* o never setwed in‘uhe

o accass o BOONS . That ¢ what
military. He’'s never had atceess Lo weaspon

& entire criminal history. Thig

Pl

Ris history snhouws us. H

is the first case invoelving weapons. He has no inherent

t ISA VITOFE, RFR

SUPERIGR COURET
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12
i =3 e T e
T 1Y mowing &t triass —- e I N
ypertiss Was there iy shoWl
1 expertises.
. "’ . - = o —— + P here ‘Jér’s..
<::) z gone DETk through iz teranscrints elhat t
e pubter kniives.
putcher knives avy ailable, that there wers Dubter lril
=z utcher K LC k- il
-~ & . :.'t‘
than thess two 1ittle short stubss No. bhere was mn
& 13 age Lo iv
i iek mnd chose not to, ir oeder
. s eloics Lo DLOK and ohores
5 That he had & anc
© to prolong ber Life.
Well, why didn’t the defendant takez = SUN
7 o 4. u ! b Ll ]
- > first of
i i i Famt uas to murdsr?  Well. i
3 with him, if his intent wa ]
~ i ilzss
11. the At endant hzd besah relegsed Trom priscoi
= 21 1 et enc
“is incide f ad e money, No
o rhan btwoe wesls pefore bhils incident. Ha Mad n 4
10 o s Lde s
11 Foks. He was living in 8 car.
- L -
In that situation, ceocple don’t tie wue the
1z tha

| it ofF . . gossn b
(::} 1% amount of moensy recessary —— Tirsy of sll. he

1 v 1t And wou don’ © Lie m YOour ~apital inte & nice
15 i1ittie Tocl. professional ruralars Ao rapbers do. year.
1€ st 1f we do that =3 3 criteria in oruel, e incus and

* i olery we e made aur
17 depraved, guaess wihat we've dust dons. We
13 criteria unsausl ard untair, Beczuse only the. anly the
1< poor will be suddenly found to pe oruel. heinous and
=0 Hepravsed, those who have to pick ue rocks arnd smash
21 seople’s head. Decauss ey don’t have 8 knife, they
2e AnA’t b ocarry a knife all the time becsuse théy Aon® t heave
23 the $12 to buy 1t with.
b That's wWhere the dzfandant Tinds Fimself.
25 There is othing in thie reoord that supports a Fimding

221
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o
(N

[N
ef

je T &k & Ay ~reae o Toresaw, Was fiis
1 that the detendant, one. intended '

e

B3

e Wie = Lo ar life b¥ struggling
intent that the wictim prolong ! ]

3 with him. I Tact. evsrvihing i the evidence discounts
& that. He was trving bte #ill e, If he could have
=] killed her, imcapacitated het with kRig First blow. againn.
A e Qouldm“t 2 hers. But it is phvsicsily impoessibples £Bo
7 e i; Witk the kmives vou'va sesrn. urless vou have the
2 vind of éxmertise‘that e aive Nawy SEALS and aur beg{
= coinbhat meoplé, the people trained for rand-to-hand comnbat
10 at close rangs wWwith & less Eham e#peht WEADO.
11 The interesting thing I would osll to the
12 court’® e attention, when we’rs dsaling with this. iz if
(ii} 13 the Sumrsne court of the Unitsd Ztgtes gArYE. ORBY, AV,
| 14 vou've ot A& constitutional standard. If these
18 interpretations ars judicially overlayved and appliszd by
1& the trial courkt. Well, I submit to the ccairt, We may nok
17 1ikse Hew this murder looked., We mmy sit Fere and sao’,
13 it’'s sens=less3, ERere’s no 2xouse for it. But that’s not
12 the ctandard ue’rs reqguired to apply.
20 Le @R lawyers. wWe are judges, We are
vie i . of law. not of man.
21 Frequired to apply —- thie is = state o .
e There should b2 no discrstion. amd whataever the sourt
23 femels —-— and I limle I'm fTairly transparent i my fealing
24 ot the surrent federal standard of ths d2ath panalty
25 litigatien -- it ig the law as we exist today. ard the
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,..
P

By 1 law reauirss 1t to be = discretion. & jimited discretion,
<i:> = Aot teo find what the caqrt finds. a pleasing or rot
z pleasing oF grotesaus.
4 It is reauired that it k= sstaplished that
5 the defendant caommitted bthis murcer with an intent to
~ case abuse and physical pain to Ehe wictim before.shé
7 diad, wver and sbove the murder. Ard that once, eithesr
2 during the murdsr or after th= murder,'it was done.
< pecauss he relished the ploodletting, he relishsd it.

La made Him mscho £ mLir-der, The Gr=tzler zstandards. the
il Steelman standard, the= Mistory in Aizons, where is Tthat
12 evidence in this case?

(i:} 13 What vou have ls. You flave = mars Who took &

14 Pman being. and beoause af inexpertise =nd limited

15 wéapona, renderead something that no fFumar being coilcd
16 teok at without yamiting, but it deoessn't make i apee Lo
17 heinous and depravsd. a8 currently imteroretéd by the
13 Arizona Supreme Court and the United Statess Supireme

1< Court, znd more imeortantly. it doesm’t make 1t an

Z0 ezpecially crusl, reinous and daonrawad, azg racuired by
21 owr statute.

22 And that basis. ¥your Honot . bhat is why. iy
23 submit to the court. the evidsnoe ity this case is

Z4 undisputed.  This caurt sannot Find -— arnd bhe detendant
2% ieg entitled to 2 directed verdiét, as to the states's

LI5A VITOFF., RFR
SUFPERIOR COLET
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N
(%]

i allegation of sepacially hegincus. cruel o depraved in
2 rhis ocase.

&) Onma w2 get past he imitial Jdisgust with
4 the orisslyvness of this murdsr. as the Supreme Court of
5 Utakh had to in Tuttle., vou look at it and ¥you say e e

[ dealing with the mechanice of deatn.
7 Lhat established Lhe mechanics of odeath in
3 rhis case? MHas it defendant’s intent to cause pain. te
= relizh the nurder o somebow prove il macho-rees? Mo,
10 It was the limitatiun; imposed pv s lack of plasnnivg. oF
11 as we call it, murdsr cremeditation. This was rnokt a wWell
1z premeditated mur e . and mis cholos of wespons. whiich

(::) 13 were dictatsd not by the defendant but b¥ the

| 14 circumstarices he Tound Hims&lf in.

15 The final thing I want ©o addreas o cruel,
16 heinous and depravsd is, beczmuse it Tends to be implied
17 ir all the literaturs 1*we read in this case. the trisl
18 recoard and everythiling else, wWe tallk aboult = Younhg. maobiust
19 pals attacking an infirm, alderly lady, 30, I w=nt back
20 and I locked at the records that we have. ard I wante=d
21 e se= What was the physical zize. If I*m going to stand
22 up im front of this court, I'm aoing to s2y, ey, there
23 was an extsendesd. orolonged struggle. in which it was

given as good —- @&s well as rtaken, by whiichewstr

8]
£

= = i zhout =
rarticipants. we better kpow zomathing shou th

)
n
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participants.

Arcording to the autepsy report, Estefana
Holmes was & 5% vear nld Temale, descrited by Tamily &°d
frisnds as in robust health and active. She was Tive
foant twe tall and ghe wsighed 124 counds, ot the autopsy
rable.

The defendart. as he Was mackad inte jail a

wesk sfter this, or five davs after this. Wwas 24 wears

[vY3
o

mld. A diffzrencs ok vears., Five foob sewvan tall arid
150 pounds.

The btrouble I havé with the court’s --— and
as I've told you before, Wwhen you re deazling Witk cruel.
keinous and Adepravad, thisz was ot an untair fight. This
wae Mot taking somsone sut in the desert, pirnding their
Aancing around taunting them and

rands with barbed WA E .

THizs was not a ituation

w0

then cutting hunks Aaff of them.

¥ somsone in an

~4

sk.in peelad o

(]

o whers

[
oy
)

M
Jets
th

s was & fTight.

=0

incapacitated situation. Th

Yes, 1t was wrhond that the defandant artered

ot
£
m
[
£
5
o}
bl
+
T
]
of
o
ki
Fate
P
2
Q
3]
vy
ot
Q
~
-ty
[
Yot
F
[}
-

her hotees z=nd |

and oid kill her. But. as Ths Suprems Court savya, Wwhere

ie the svidencs rihat . over asnd above she Killing., thers

was & relishing of the mutder, that there was 3 chmice Lo

cause her pait.

There's no debats that Estafana Holmes., i

.
D)
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-
i

1 anyons i thisz courtroom. evar had = right. to Tight for
{ij} z e life and her dianity. shs did. but the point I kesp
3 eoming Rack fo. Fow can that vietinm's exercise ot that

4 right, and thes bad choice of available weapons. turn this

5 into & oruel. heinous snd demra?ﬁd murder . Tuttle zare

A it =ar' k. And I submit to the court,‘that Sur. 13w 3AaYS

7 it can’t either.

a I7¥ e apply the atanderds that the T M

2 court of the Lrdited stmten said vou metter @cmly.

113 Arizons, Lo le2p ouUr Sd=ath penalty sonstirtutional, this

11' is not & cruel, fheinous s5nd Aepraved murder.

12 17 thisz court devwizates from those stendards.
Ci:} 13 ther mavbe the Nirtl Circuit 1is correct. aArizons courts

14 have proven, by their deviation Trom their weil~aﬁnoﬁnced

15 standairds and their evcepticns. that their sroeptions are

16 without end and that the Adamzon deciaion rendering the

17 Arizona Stete death penalty urconstituticonal is the

18 corract application.

1% The last case 1 ~ited to the court. the most

z0 recent one, which is the Eighth Circuit one. where

21 Hebraslka lost. thers jg w-— that was exactly the protdlem

22 there,

o3 Nebraskea héd a oeath cenalty stabute.

wantonly vial. and they had wel l-announced standards, but

W
S

they weren’t =pplying them. They wers oreating

N
4]

LISA VITOFF, RFE
SUPERIOR COURT

226




Case 2:98-cv-00072-SMM Document 246-2 Filed 04/20/1é Page 139 of 1?2

e e ————— e T T

yee
50

i axcepticns aftér axcentions atter mroentions.

(ir} z *m as much fighting for our death panalty
2 statute as 1 am For this uef&ndgnt’s 1ife. because undsr
4 a corr=sct ittberpratation. = ~opstituticenally reauirsad
5 interpretatidn ﬁf the Wworss stsndar-ds adomted -- nOT WY
[ ords . maAEny commentators have said the most Litigation
7 pbresding tetrmn. deasth penalty litigation. are the WwEnboniy
2 wial, =specially eruel stbandards, That®s the oniy 2ne W
% wot here.
10 - Trat is basically my argument ir supgport of
i1 ‘o motior Tor B finding of N2 aggravating circumstances.
1z viaur Honor.

(:i} 13 ' As to the micigation. I think a very

| 14 important thing must be dore ketore 1 go into this. &t

15 the Tirszst priml, and &t the Tirst sentencing, Ebhars Was
is no mitigation offered. I'm stuck with e trial record
17 in this case, whers the detTanse nfferred 1o Witnesses. o

18 teatimony .

1s But on renand. We ave presented to the

z0 court a@s much as i can Tind, so et this court knows
1 this defendant.

22 fefore we @0 inte that, I think it is wery
23 important that T demarnd something o the right of. the

detendant . To find an ssgravating factor, 703 zavs 1T S

I
B

pevyonnd a reasonable doutxt . It’s the State @ purdern and

1N
o

L IS4 VITOFF., RPR
SUFPERIOR COUFT
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its must be on regular evidence,

om mitiogstion., howsver, the burden switches,
bt so the doeg the starndatrd. Tt is & prezponderancé of
the avidence. I'm speaking NMow &s the burden sarrier in
s civil cmse, and as fo the Tirst issue that e raise,

which is is diminished mental ability o0 capacity o7 the
aetendant,. part of our svidence, or the 1imited amnount of
mvidence 1 had on this first appezl to the Suppems Cour,

the Suprems Court rejected 1t. saving not enoush

{

Hell, ['we got the evidence i the record

mee oot Withe the imterwisws O3

Fow. We'we supplied t
gaborri and Rodriguesz, whiich ars in mors detail as ©o
this almost ipetantanecus changs it the defandarmt’s
appearance betWw2en when he a2aid ocome on with ma. le=t’s go
aget high, and he Wss the hormal, shy. retiring, very>
polite Sammy Lopzz. ard seven minutes Later, or 14
mirmtes later, depending on Whoae petter Audgment of time
youl want te do, e refturns, obviously intoxicated,
obhviously staggsring, robtmlly changed: maaresive, pushy.
demanding., aggresive. physically abusive. Was this
something strange to Faulas Rodrigusz? No. Se ' d seet it
pefors, it hacpesns b sammy wWhern he drinksa.

Az to the sscond issue. what svidence does

rhe State offer that Sammy LopszZ WaAs fot intoxicated.

SUPERICR COURT
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=3
. 1 chat it 4did met change his mersatElity. saborrd and
(ij} 2 Rogriguez wWers ths Stéte’s own witnessss. Trzre s Mo
) eviderics tTao say it did ot have an affect on him. The
& question to the court i3 1=t's charactsrize ana let' s
3 quanfify trat affect.
Y I wish 1 could give vou & hard dacigion, but
7 me both experté who testifisd, on® v wideo taoe. X
£ it’s a difficult diagnosis. Pathalogical intoxication.
o where alcohol trigasrs zomething mentally. it s net
10 intoxication. it?s & mispomer. ix’s & reaction.
11 I submit. on the purden of proot. on A cano®
12 prepond2ranc?. Dr. bDezn, who is mot @ csrtifisd
<:i} 12z peychiatrist in this forensic pevchiatry —— O pardor e,
Ld is ot even cartiftied in payvohiatry. Who FiEs newar sedn
15 + diagnossd & case =f pathological jptoxication, the
L& srily orie he 2var sad was whan hae Wwasz & razident in Utah.
17 He personslly nas mevsr handled one. Fever diagnased ond
18 and riever seen one in 24 vears of prantices.
1¢ 7 gupmit that my axpert carries the dey by &
z0 oreponderancs, arcd that’ s the auiestion. 1% [, Ottt
21 gendheim carriss e day. we win, mecauss preponderasncs
2z iimits iteelf k0 2 determination of the comeeting
23 evidernce produced by the proponents in the courtroom.

BRut the more intaresting thing. this 1z what

[
B~

I aall vou back to. one of the reascns I wanted the court

J
3]

L I54 VITOFF. RFE
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=1
i to go through the prilson. the ertice prison record -- I
(i:} z krow it’es three and = Falf irches bezcause I had teo 9o
k] through it too --
. THE COURT X Fiyli of dumlicatieon =zlso.
5 MR, STERLING: Yes. but that’'s doesn’t mesan
]
& vou dep't have to go throuan 1t
7 it's interesting to watch Sminmy ®ms e

3 rrogresses through. _But it's aizo most interesting to

S cse what alocohol olays. Soms of his write-ums, vau' e in
10 prrison,  yYou woulidn't expect somebody that’s in orisen oo
11 be —— have such & demanding need for intoxicants that he
1z gets written up that he's runhing 3 still. [ m=an. bthat

im my ofdmiorn.

[N
o
fun
o+
n
in
o
"
T
(R
<
«
Sy
w1
.
0
(=1
3
3
v
t
[=0
3]
3
L
ot

14 Ard yeb. what doee the record show of Sammy
15 Lopezs  The same manhn that repesgtedly $&YS D 1 don’t
14 have an alcohol eroblem, I never dirink., I wasn®t drinking
17 that night. The same man that —-- 1T mean, two ages after
ia e agets reports and They search the <2ll block for
19 etille. illegml stills for the production oF aloohal.
20 he’s getting written up hecaldss he’z drunk, in oriszon.
21 What do we se2% Sammy Lopez. no. he doesr’ t
2z have & problem with aloeohel. e pever had & oraoblem with
23 aloohol. It's = long way to go to make somebody realizse

<ji} 24  thev’ve got a problem with alcohol.

) 25 - A11 right. The i=st thing I'd likes to

LISA VITOFF. RFR

SURERIOR COURT

230




2]

B

D

n

W

[
A

f
£

[y
£

o
(333

| b o -
IN] L =) S0

(3]
fal

b
=%

Case 2:98;6v-00072-SMM Document 246-2 Filed 04/20/12 Page 143 of 172

— e
— e

oressnt to the court. in the form of mitigation, and it =
reat a big mitigatian, Lecauss OLT ?upreme'cdurt ras said
so, but in this case i tmink it s crucial. Sminmy LOomsz .
rhis beina his third pering of incarcerabion i prison.
has ehmuh = steady progress towards beooming an
anceptable inmatz. 3 modsl immste., 1f vou Wwill.

It heasn't been easy. =nd I gor’ o discount
the State's impeachment, but jt*s intaresting to see thes
averasll eradients. He is imoroving. He has ﬁ&w
rezched this ocurt -— 1 Aon’ £ know, mavbe 1'm asing Coo
long snd ws we Talked about that. your Hohor, sither uay,

mv ~lient is seing to amermd Riszs 1ive in orison. Vit e

~h

that life is Tor 25 vears. 7O ve5r§, whetner that 1ife
ands in a wery cuist cemebery in Fobters Fizld or wheiber
it =nds in the gas chamber, the time yYou aot, we're ngt

-

talking atout anyining left after prriscon.

ght for his 1i7=7¥ Or why o 1.

~h
i=0

Hhy do we

[

besguze I'm the ane vyote? Very simply. thizs nase 1
gcing to be sndless=. This case iz zither goning o ends

ordav. or it’s going

x4
T
")

o
&P

&

3

o
ot
€
ih

n

>
o)
A
&

T
v}
T
W
-4
8]
5
i

sz a lawrver, and for me. as s Taxoarat. Resson? Thils.

"t
-k

courk has 5 choloe, tha court savs. I find wruel.
reinous and deoraved, =rd that warrants the deatt mernalty
and discounts the mitigation. mY client will get an
automatic appeal to the Arizona Suprems Court.

LISA VITOFF, RPR
SUPERICR COURT
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.

- 1 Ir that zppeal. even the wuorst of lawrers is
(::} 2 going to coint out three chiregst Number ofe. this isr’ f
2 S like the first'time LA This court wss nice epouah and
4 comcarned snough in this ~ase to give me P freadom o
B make = racord, which I°m happy with as an appellates
% attorney.
7 The only izsue wihich the Stats can ~laim
2 death penalty in this cms= is the unrst one. anywhere in
= the United States ecaspecially heinous, mrusl and ssoraved.

i that is afn appsllats atiorheys dreafi. Thess apmesls.
11 aven LT there wsrse nNo ©E cord teres, would go Tor 1% yzars
12 o8 tﬁe death Denalty. There s no auestlon in anvbody's
<i:) 13 mind. I'we qivern tne court a lot.
14 Do wou Went to ze® the latest @dition?
15 Trare is mare oF them being khooksd down o8 rezbricted
i6 and sent bhad for resentencling. tJe know 1t The
17 detendant’ s own bra ther., this court T ound crueln-heinous
i8 and depraved. vat the resentencing Judge did not.
1% That’s the trouble with it. That's what's
= realized by every court. It s tow discretiorary. put in
21 this nase it’s worse. ' ve got a record tat disputss.
22 urider Arizona standsrds and undet federally reguired
23 standards, =svery issue.,
{ij} 24 So. my prospect is -- and I*ve told Sammy.
25 aven it the court senténces to death. what the oourt

L1584 WITOFF. FRFPR
SUPERICR ~OURT
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IN

1 pmeically 18 saying is that the state of Arizons, and we
(i:j 2 the taxpavers., will epend an inordinant amount of money
| 3 with no real hope of an execubion in this case.
4 1 weauld submit to the court, I u;gld ask the
5 ~ourt, becsuss ot the redord. voutve got to give. atid it
& i wunder the federal standards. vautve got o Qive ewvery
7 penetTit of every doubt to thes deferdant in this case.
3 Yot ve qiven me the ueapons_which T need to
Z mratect my olient on appexl, Your Horos™ . 1 submitted
10 under the record wetwe submitted. Wit all —-— concerning
it all things which can be argued Tor the detendant because
iz rhey @mll can be argusd Withou timit. [ would submit to
(ij} 1z the court this court ogght ro give, slect in the thing of
14 s2ayirg, Sammy Lopez. spend the reast ot hiz lites in
1% prison, not the rast of-thé imuyer’ s lives on apoeal. if
L& ERis oourt were to aive him life stacked, wa accompkished
17 rhe same thing and we save ménay, That s what I ask.
18 I submit = the court, Chat on the record in
1s this cass, YoOUu just nasve to o oo fzr o five the death
Z0 penalty. You hawve ba assum® cartain thines that Phacoened
21 im that roon, that apartmnetit, that night. bnd there is
zZ2 no eviderce in the racord Lo supsort those aszumpticons.
22 Tre diseust that svery mumar 71 at the arizzliviess ot
-

rhese photographs, ard i that situaticon. I agbmit, theb

2
P

tihe State has simply Tailed to prove. as constitutionzally

)
[
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o
in

i reauired. the crusl. heEinous. depirmved zggravating

(:j} 2 sircumstance to =z sutficisnt leval that outwsighed the
3 mitigation, while 1imited. that we haves produsesd, That’ s
4 my argument. Your Honor .

& Yol Hormol™ . could I make one ocomment?
s THE COQURT: Yol mEy .
K MR. STERLING: Ac the court is sware. I
2 would like. forr th2 erine thing, that even the court
@ merntionsd irn its mirmute entry, I ask court to addreés'm}
10 c1ient Independently of me.
11 THE CDQET: Oy, T will.
1z MR. STERLINMNG: Thank ryou, wous Honor,

<ij) 3 THE COURT: state wish to ke heard?

, 3

o 14 M. AHLER: Iudqe, I feel like we're in tha
15 theater oF the absurd here. some of these arguments thst
ie defense is making, Fetafana Holmess wasz not & 35 o all
17 pound hurk of mealb strumg up by some Wire, She WEs &
18 1iving. breathing human oaing. She was 59 y=ars ol
1< She was = good and decernt tuman beling. Her killing was
20 serizeless. . It was 2vil. There wuss ne £xplanation =t all
z1 =s to why this deferdant had o kill this woman in a uvay
22 e did.
23 ThHis court doearn’ bt have to 9o outside thig

(ji} 26 camae itse=lf to Tind the authority te sstsblish that the
25 facts in khis case constitute 2spacially styel, haipous
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)
0

1 and depraved. our owurn Suprems Cowrt has reviausd trhese
(::} 2 same facts, and has said. urEnimously. 1t wss orusl. i

3 They reviaswsd ib, even thaugh the issue of hsinousness

4 ald deoravity was not reised, they reviewsd it for those
5 factors and fTound they met those factors.

é He don’t have to go to Utahk.  Ue don’ b haws
7 to redefine the standards. ghich is what The detense

3 o ld want vou bo do under e 1J.%. Supreme court casgs.
7 State . Waltor

10 The aggrawating factor 1s here. Tha facts
11 i this cass sre not going to change. CHorrible way in
iz which he killsd this womnan is not going to ohange, no

(:j} 13 mattsr hiow many yYears We go, ten, 1%, whatever.

14 on the mitigating Tactor. fe’s not mat bis
1% burden of oroof. 1 vou Wwill recall. the first Time

1&g around, thesy made 3 similme argumsnt. They trisd to
17 eatablish the alocohal comsumption impeaired his atd lity.
18 ard this court found. the first ?ime arcourd. that that
i< was ot sufficient erouah to comstitute & mitigating

20 faoctor.

Z1 On appesl. the Arizona Suprens Court said.
2% Judae D7 Angelo., vou wers right. They have rephrased the
23 argument, is all chey we dons, Mew they theow out this
24 theory of pathologicsl jntoxication. The problem is.

25 it's not theres. Otto Bandheim souldn't say it was there
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ta

1 threes years ago. and they'wve bried to dress it wm to

2 make it look & litkle better. but it ism't there, The

3 bgst e can say is a tentative diggnosis. How reiisbile

4 cmn that be?

= You look at bhess facts., ~ouU ienbk &t this

& matn’ s history. You look at thes f;ct that Four davs atter
7 e murdsred this weman me’s oub there raping anothner

R WOomaEr. He’e threatening to Kill her. Uher= iz trhere any
2 mitigation in this man®s Live. either past. present or
10 futwre, that is in any way sociamlly redeemicgr  Thers 1s
il none . There’s no mitigation here. There is egtreme
12 aggaravation.

13 : I¥ this court cannot find sspecizlly erulal,
A heimous and deprsved under thesze tmacts, I submit, that

15 vou can’ t find them anywhsra., We would ask this court to
16 sentence this marn to the most severes penalty scoiety can
17 exact. hecause his crims deserw2s it. Ue would asikk that
18 vou sentence him to death.

1< THE COURT 2 ArvEhing Turther, Mr. Stariing?
20 MR, STERLING: Yas, wour Heoneor. There's
21 nothing socistally redeeming in the deferndant’s
22 background. T wish we could sll srgus with Paul on that.
23 Probably can’ .

T4 But the statute dossn’t say vou get Lo Five
25 rhe death penalty uwhen you feel like it. The =2tatute
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e et et o e i et e

13
&Y

1 doegn’t say wher I Teel 1ike it or whern he fzsls like it
(:j) 2 or aven when the defandant wants it" Tive stmtutes savs.
3 it'e g@ot to be & 2old decizion by law, Jirected'by‘lau“
& Tris ien’t a human upsat, ittt s not human
) disgust, and it’s not Tor =z deferndant o 3y it was
5 worthy that 1 be born, nob aborted. We e rot trving, I
7 rope we're ot trying rrat moralifty in this courtroom
A because if zo. it’s —— I'm terribly under. underclsssesd.
] I ecan’t handle that burden.
10 The murder was senseless, it’s wwil, it’s
11 loody, it was =mwiul, The standards doesr’t —-- ism’t
12 +hat in the statute. in fact. the standard that is in
(::) 132 the statute that we waygld ali want toe say isn’t
| 14 constitutional. evern the Suprems faurt acknowledges that,
15 sven the majority. everybody savs. hey, espacizlly oruel.
1é reinous. denravad, man that’s a joke,
17 ook what the Supreme Courrt has s=21d. Lt e
18 i3 the State’s svidence 27 the five Factors of Greitzler
19 for depravity or heinousness. even espeacially
26 heinousnese. Wheres iz Ehe intent for the cruslitv. That
21 ie not supslisd by the limitation of the wemnon, Thetr=" &
22 s showing here. 17, {7 this on® Aosgr® t dzgerwve Tthe
23 death peralty none of them do.

ate. where iz vour evidarnse. that the

»
~
£}
of
V]

His woman for 15 to

(3]
lJA
bt
b
P2t
it
in
0
o}
0
vf
3
o
,..-l
[
P
[38
[

[
(43

defendarnt. liks
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20 hours befdrs her death. That she sat in wonderment ot

am I acing to die, that she Aidr't know.

How about the Robirson ozee. where they put
the shotgun at tha lady’s head. @i think sbout ift, a3
she stond thers tied up liks = pig. The oruslty. The

laughs that the man hexrd betares death. a dor’ T have

that hers. Lime szhe taken out, staked over an ant hill?
N, Wae she left in the desert to diz for sever dsys?

Even in that one the Supreme Dot says vou cmn’ t odo that

*

unless woul can show tat’ what the defendant intsnded.

i

Uhat Faeperzd to this woman Wwas shé Tound =
a burgl=sr in her houss one right =rvd thers arsusd & hell
of a tight. She was right. but she died, She diéd in
the most efficisnt mannse that was available. and that

aruel, Meincus and depraved.

[*3
0
]
n
3
P
=
W
x
B
[=h
-+

It would have been worzs 17 Ehere wonld have

anly beern a rock there. Jezse James —-— Sillies. but ewvsn

[T

n Gillies they had to 0 mahind that. Thay had to say.
well, they kept her orisoner for hours snd bours, hours
=nd houwrs. They teaunted Mer. Thers s nothing here of
that nature,

The standard is and has te be & atandard of
law. Because if mot. we ve oomz fu1l1l circle before
affirming. What we’we done 1s we just =it dowun and sa¥.

okay., Juries no longer pass on the death pensliy, it ¢

D

N}
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X

1 o somietsl oornecious. Judge., what do vou Ehink alout

the murdsr, vesz.o asnd this murdar was one of the most

Q

eriseless I ve svelr zeer, it’e shocking. vial, wanton.

[t
w

Ut thosze arerit our standards.

P
[y

Thers’s mo guesticn in my mirnd th=t this

=) defendant wouldn t fa;e e death Deﬂalﬁw i tah. und=r

7 Tuttle. That’s why I araus Tubtls.

2 Mitigabtion. The Suprems Court Dheviouslv

E cmid this. I did ths sppeal. Tirst time ue. Wy didr’t

10 woll argue heinousness'and depravity? For a very simpls

i1 reasoct, and it's the resson that the Supreme Court po;nta

12 aut in every other line in thedir opinion in thisz case.
(::> 13 Oon the record pressnted, we Fave to decide this. Gt

14 record presentsd. we have Lo decids this.

15 The record pressanted doszs support & Tinding

1é of cruel. heinous and Aepravity. Arnc wen want to khow

i7 why? Very simple. The only testimony offersd by ths

18 State at the Tirst trial wvas a2t least 23 stab wounds.

1< reriod. Not were —— wheres they directed or anvthing

20 =lse, Bt this court now has £o senbencs on the basis o7

21 the record I'wve giver it, snd the mrospect of the futuré

22 appeal. i1f trhers is going to be one.

submit to the court, and I aporeciate

N
‘A
3
3
o
-

the rourt giving me the record trat I wish I had the

first time, and on the record that’ e nouw befores this

b
o

‘Qi

LISA VITOFF. RPR
SUFPERIGR COURT
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i1
) 1 court, I submit. this court has ma chedos., The defendant
(::} » 2 is going t2 ehd U With 2 Life sentence {n this casae.
> becmuse it was not especially oruel —- pardon, let’s e
A axacst. sspecially hzinous. orus=l or degraved, as Arizonsz

5 fowW muet live up to the standard af Waltorn, o Tace =

& raversal by bthe Minth Circuitb.

7 T would =ak the court, fTor my bensflt. at

2 least. tw make_me rappy for two reasdons, ohe. as =

2 taxpayer. 1*m sick and tired. =ven though I receive the
i0 money. and I khow svery sbttorney that deess the death
11 peralty litigaticon in Arizons spoeslis. I'"m sick and tired
12 : of saaing the money thrown away thsre when it washt

(::} 13 throun away uwhsn he first went to prison on = stirking

14 burglary.

15 THE COURT: Tell that to the l=gislsture,
1& Fir-. Sterling.

17 MR. STERLING: I understand that. your
18 Hermor. But number two, one of things came up sarly it
19 this case. why in the worid would a defendant -- ws are
20 cesing more and more appeals tow where the deferdant
21 stands in front of the judge and sars. Jjudos, I want a
22 death penalty: lawvers, don’t fight the death penalty,
23 He have to rescrt to Carriagsr.

CARRTA E R. the case that sars we must act

@

34
»

independent of our client’s instructicns in that

i
o
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1 cituation, which 1 we oited the court nhetore.
z That wsas always & mystsry Lo me, b1l sbout

a vear ashd & halt? age I narticipated im & hearing im

3

4 fFront of Judge CToultar, with =M inmate by the name of

s Crowder, Whose sttorniey had gotten him & 1ife sentesncs.
3 He warmted to chanee it.

7 © Crewder shout his mouth ot —- I'm throwing
2 names. I didh't know thisz sxisted until this —— T want to
S cite my source. he toid Judge Coulter, il about 206

10 minutes oF triél, why D wanted the death pafalty and Wiy
11 his attorney héd dorme him dirty by cutting a deal to et
12 him LiTe on an obvious death penalty Tasa.

13 Tt eceemed that Me. Crowder had o be in o
14 cell on the fourth Tloor of £B&, identical coell bo that
15 ar death row at the lowsr jevels. But HMr. Crowudsr was
1& upset becauses e nad te have 2 mellmate. thers were two
i7 of them, becauss they uwsre Fuo man i & cell. mated um
18 there on lifars. They could only have a 13 inch TV,

1% They had to go, liks mormal inmates, they had to ga out
20 i the vard. They had £t socialize. Theay hed jobs to
21 do. They had to go get their meals.

22 Mow,. to us on the cutside. that doesn’t

23 soutd that bed to me. But uwhen M-, Crowder stood wuo aric
24 smid. ho, I want a death penaity call where I'm oY

Z5 myself, I can have all the electronics eauipment I want

241
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because I dor't have = cellmate and I doti” £ have sny
rablems. T deon' it ewven heve to go ocut of my o=ll bto get
diriner, they deliver it to me.

THE COURT: Is thiz cart of vour record,

MR. STERLING: Yes, yours Hopot, I5d Like it
to be, T would like the reality of what gqoes on. I
thimk the court should evzliusts this. case and ze v arce
this deferdant te 1ife. rniet to death. becauss that e the
semtence that iz warrasnted. ard aven 17 e wants the
deatlh penalty becauses oY the privileges, the temporsl
privileges that it will erovide him. the law ié the law.
The law determined what puniskment is to be axacted. It
doms it in words and by opinions.

I zubnmit to the court., that, ves, it was

it may have beern =wil. I don’t like the wyord

i
&
3
w
{
s
b
n
in

seriseless becaus= I think wa've nouw answersd the guestian
as to why. We have made it on the mitigation. I submit
we have carried our burden of mitigstion, in light ot the

waskness of the State’z osse of aggrasvation.

THE COURT: Retore I read the spaciasl

verdict. which comiss have now been supplisd to counsel,

1 want to make a Tew commsnts of my own.

——— et St e el a oo s S
- = E e

1’ve beer practicing law since 1987, ARV

prosecuted first degree murdsr cases. I defetrcied Tirst

LISA VITOFF. RFR
BUPERIOR COURT
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degres murder casss. I the last =ighd yvears O &0
meen on the oriminal bench approdimately five vaars., g
that time > =k A mver mumerous Tirst degres murder
have
Y OUET
appropriats records
The court returns the following specisal

verdict. The defendant Samuel Yilligas Lopez was T emiared

auillty by ; verdiet on april 17. 1987,

murder in degree, Class 1 Telonv,

703, 808. Count 2. kidnapeping.
dangarous, in viclation of A.R.5. 13254, 1301, Fo1, 201.
208 and 4S04, Coumnt 3, seyuml assault. dangsrcus, in
S

viotation of A.F.3. 13-1404. 1401, Ia%z1. FO1l. 773Gz, 201,

0s and €04, Count: 5. burglary in the first depres.

[\

dangerous, im vislation of AR.3. 13-1502, 1307, 7ot

702, 801, 808 and &G4, WNo motionm for riew trisl was

o

filed.

The rourt mow detarmines beyond & reasonable
doubt that the defendant killed and interded to kill the
wictim herwein, The court hasz not held & hgaring Ddrsuant
te A.R.S. 13-&0D3C to esteblish restitutien., 17 any. to
the immediate family of the wictim as the victim's familvw
does not reguest restitution in this matter. Festitution

for funeral expenses will be imposed and has besn

Al

L 754 VITOFFS, RFR
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i
o

1 imposed.
<::} z O June 2B, 1287, the cour impoged &

3 sertence of death against the defendant o Count 1.

a murder in the Tirst degree. based upon the special

5 yerdict rendered Juns 25, 13227,

& Becazyuse of bthe ssntences of death. an

7 sutomnatic appeal was filed to the Arizona Supreme Court.

2 O January 16, L?@Q, the Arizona Suprane Court affirmed

& all of the convictions but remanded for tressntencing on

1Q the murder count only, State versus Lop=z, L&3 Arizoma

11 ’ 101, 786 F.2d 3%, arizona 1990,

12 ‘ The Arizonz auprema Cott specifically held
(::) 1% i State versus Lopez., sUDIS, that the State had met its

14 burden of proof. that the death of Eassiz Holmes was

15 committed in a cruel. heinon and decraved manmer

16 pursuant to A.R.S. 13-703(F1{s).

17 Furzusnt to the mandats of the 5rizona

18 'Supr@me Court, a nsw Dhesentemce raport was obtairned

i< pesring the date of aApril 1Z. 1220,

20 on Julv 13, 1990, the oourt conducstad a naw,

4 separate ssntencing héaring pursuant ta ALF.S. 13-703(B1,

2z at which the prosecution and de fendant Qere giverr the

23 oppmrtunity to present evidence End araume=nt a=z to tihe
(ij} 24 adequacy or inadeauacy of the svidenca to establish the

28 existence of any of the aggravating circumstances as set

LISA VITOFF, RFR
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_ 1 fortl 1 A.R.S. 13-F02{F} and anv ot the mitigating

<i:) = cir?umstahces szt forth 8 AR, 12-FO3{GY and any of
K the mitigating ¢ircumstances af =y haturs wihatsoever,
4 whether specifisd in the statuts or not. ALL Ehe
< materiml in the prssentence reparte and attachments were
& disclozed o ths attorney for the defzndant snd to the
7 attarney for tihe prosecution, the sourt havimg determinsd
a from axamining the report and Ehe attachments that none
? of the materiai contained thsreln wss reauired to e
10 Wwithheld for bhe protection ©oF human 1i%e. in sddition.
11 trre court has considered all ragtimonrny snd materials and
1z svidence received at the time of the hearing orr July 15,

1390.

—
7))

Agaravating circumstances. Mo, L, the

14
15 defenrdant has not besn convicted on ancther affenss in
i& the United States Tor which, urdsr Ar-izona law. &
17 sentence of 11ife imprisonment oF death wvas imposmblie.
18 o, 2. baséd upon the opinion of the Arizona
1% . supreme Court., in State versus Lopez, sUprd. tﬁe
20 Hdefendant was nmobt previously conizisted of a f2lony in the
21 United Statess involving use or threat of viclernce on
: 2z another person.
23 ) CMo. 3 im the commission of the offsnse. T

detendant did not knowingly create & arave risk of death

Y
T~

2
a0

to arother PErson Gr persons. ir addition tae the victim

LIsA VITOFF, &FPR
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Vol
|

3 of the offerse.

(ij} 2 N Ma. 4. the defandant did net prosurs the
3 commissian of the offense by payment or promige of
& pavment or anvihing of pacuniary valus.
8 Mo, 5. the defendant did not commit the
& affense &s consideratiaﬁ fear bhe receipt, or In

7 evpectaticon of the recsipt of anything of pecuni sy
bS] value.
2 Mo. A, the defendant committed Lthe offanise
10 im an =specially crusl manmer. The evidences =stablished
11 pevond a reasonable Hdoubt that on Dotober 29, 19864, the
iz defendant broke into'the mome of Estotfanz Holmes, He
(ii} 13 raped her, besat her and thern brutally murdered her.
14 The evidence st trisl shows that there wWwas &
15 tremendous struggle inside the victim's residence. Bload
14 splatter was located on the fTloor in the kitcher. living
17 racm and the bathrodm. Blond splatter was alsce eobserved
18 o the walls in the kitchen anhd the bathroom. Samplea of
19 the blood were conegistent with the wictim® s. Thve pals
z0 af blood reflected 1In the prctogranihes admitted imtio
21 evidence clearly indicate that at cre peint during the
s struggles the wictim was atb jemst erasct bleeding on to the
23 floor, standing erect bleeding on to the floor,
(ij} 24 Undoubtedly she wasg either fighting the Jdefendant and/ ot
25 pegaging for har 1ife. Other signs of struggles insides the

LISA VITOFF. RFR
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residence includs a Tront soresn door that was Lent

inward and a broken windew. Evidencs indic=tes Lhat the
Wwindow was broken from the inside out.

The wictim. Estafanz2 Holmes, wasg 5% vears
old. She w=as & small woman. She was mpproximatsly Tive

¢

tail, weighed 124 pounds. Lier Miss

i
P

foot feet two inchsas
Holmes’' body was discoversd on the morning of ths ZIth,
she was rude from the waist down. The defendant had
taker her paiama bottoms, tied them anmugely around her
Eyes. A white lace scamrf bad been crammad t{ghtlv'into
her moutir.

Or. Thomas Jarvis testified that Miss Holmes
had approrimately 22 stab wournds in the left breast and
Lupper chest arsa. Many of theses wounds wollld have by
themselves beern potentially fat=l. Hepr thirozt was outb.
She had thres suparficisl laceraetions on her right arm.,

t+aticns on her right arm which

[v3

She had superfticial I1ac
were characterized as deferisive Lvepe wounds. The victim
had thiee lscerations on her scalp snd & stab Wwound tao
her left cheek.

According to Dr. Jarvis, these wounds wers
ot fatzl, but would have caused & considerables amount of
bleediﬁg. Fesie Holmes had bruises on har ﬁead arc L%ft
mand. . Jarvis rioticed dried hlood streaming down her
pody and blood-sustained fest. In his opirnion. Mrs.

LISA WITOFF. RFR
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A
s}

1 Holmes wmg at some point zither standing o sittina
2 srach, Vaginal swabs taken at rthe autopsy showsd Lhe

Z presence of semen aznd spermatozs. According to Or.

4 Jarvis. nons of the wounds were cost~mortem.

5 Na. 7, the defendant did cemmit the affepsa
& in an sspecially heinous or depraved mannes.

7 The defendarit’s ssxual assault of the

123 vietim, whether aoocurrsd before or aTter death. bLhe

< securing, the securing of the paizma bottoms about her
10 eyas, The oramming of & scart i bthe victim®s mouth, all
i1 constitutes evidernce of the deterdant’ s heincus and

1z depraved mind.

13 Ne. 2. the dsfendant did not oommit the

14 offense while in the custody of the ﬁsoertm&nt of

15 Coarractions, & law spntorcsment agsnoy oF county e ity
16 J=il.

17 Ne. =, defeandant has not bzen coﬁvicted o7
18 cre of more other romiclides, ms defined in section

12 1%-1101, which were committed during the —ommission of
z4 the offenss.

21 Mo, LO. bEhe defendant was =n adult at the
zz time the offense was cammitted. butb fhe wvictim das ot
23 under 15 vears of age.
24 Ne. 11. the murdered individual uwas not an
25 om duty peace officer who was killed during the course of

L I84& VITOFF, RFPR
SURERIOR COURT
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1 rerforming his or hst officizl duties.

o -

Mitigating circumstances.

preserted at the heating

3 No 1. eyidence was

& orn July 13, 19293, by war of direct testimony and video

) tape tesztimony,. concerning deferndant’ s capacity to

& sppreciate the wrongfulnsss of Mis eonduct or to confarm

7 Fiis eonduct to the requiremsrits of law. Testimony was

3 presented on behalt of the Jefendant tha; Fe possibly

G auffered from a condition krnown as pathological

10 intoxication. Z2mid testimony did not rise to any levsl

i1 of medicasl certairty. but rather uas baséﬁ (¥l =tulal

12 hvioothesis or speculaticon. The 3State pressnted 2videncs
<i:} 13 to rebut the hypothesis snd speculation. And the court

14 specifically Tinds that the dafendant Teiled to mest his

15 burden of proof in sstablisidng this mitigating Tactor by

16 a preponderance of the evidenos. Thus this mitiiétinq

17 factor doss ot exist.

1& Mo. =2, defendant was not undsr unuisusl and

ie substantial duress. This mifigating ~ircumstance does

z20 not exist.

=1 No. 3, bhe defendant was one of the

22 individuals who smctually committed the offense and wasg

23 not found guilty by reason of being l2gally accountable

for the cornduct of arnother under the provisions of

)
~

section 13-303. This mitigasting circumstance does ot

1)

LISA VITOFF. RFE
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1 =xist.
(::} 2 No. é., the dafendant could have foreseen
z that conduct. that his conduct - in the course of bthe

4 commission of the offense far which the defaendant was
= convicted would cause o creste m grave risk of causing
Z death to amothszr p2rsan. Thiz mitigating <irdumstancs

i does not exist.

No. 5. the defendarnt’s age is not 2

&

=] mitigating factor, as hs is of mature age.
10 rconsidering the tact that the victim was a
11 59 vear ¢ld uoman amd she uas sevually assaulted and ghs
12 was brutally beatsn, stabbed numsrous times. she had bzen

'<i:) | 13 nound, caggsd, she had her throat cut, this Tirst degree
14 murder stsnds out abowve the norm of Ffirst degree murdsrs.,
1% No. &. additionally, the court recelved
1& evidence in the form of testimony from a Maricopa Counity
17 detention officer that, to his knowledas, since the
13 defendant rad been transfarred from the Department =%
1 Cortrections to the Maricopa Tounty Jail., the defendant
20 ras beern a model prisoner. Given the fact that thes
z1 defendsnt was scheduled to be resentenced o5 =5 charge of
22 first degree murder. ane uould axpest the defendant to be
23 a model prisonesr.
24 Exhibit 14 received abt the hearing on JulyA
25 13, 1990, is a compilation of defendant’s prison record
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o pPreviouws corwiotions. Exphib

fony

defendanrnt’®s contention. The court specifizally Tinds the

O

3 detendant has failed to establish this mitigating

circumstance by & prepondsrancs of the evidencs. thus

£

=) this mitigating oircumstance does mot exist.

& Additionally. the court recel wed t‘SthGﬁV

7 at the hearing on July 13, 1990, from Dr. Phillip Kesne

2 ' a pathologist from Yavapal Ceunty, tending to contradict

S the testimony of . Thomas Tarvie received abt the time

10 of trial. The court specifically finds that the

11 tectimony of Dr. Keere is, &t best. speculation ahd Tails

12 to satablish any mitigasting factor. Thus thiz mitigating
(i:} 13 circumstarices doss ot exist.

14 Conaclusion. The court has considered all of

1% - the evidence admitted at trial tre=lating to aggravatings

1& and mitigeting circumstances, in addition te the

17 testimony presented at the geparate sentencing heering.

18 The prosecution and defendant have neary permitted to

1< Febut any information received at the hearing. . including

20 information cressntesd at the trizl, and werese given i

Z1 opportunity to present argumsnc ag to the adeauacsy oT the

22 information, to sstabiish the existerncs »F arny o7 the

2% aggravating circumstances listed in A.R.&. 12-603(F1 and
(ij} 24 of any mitigating circumstances, whsather listed in A.R.%.

25 13~-703 (&) or rnot.
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The court has found one statutory

tance which applies to the defendant,

w

agarasvating circum

whick is that he commitied the acffense in arn =gpecizlly
arusl, heinous or depravad marnner, The sourt fuerther

fournd re mitigating circumstances syifficiently
substantial to call for lenisnov.
The snd of the zpecizal werdic

Signed by myvself. copiles provided to

THE COURT: State vour trus nams, clease

THE DEFENDANT: Samuel Yillegas Laop2z.

THE COURT: Diste of birth?

THE OEFEMDANT: A-30-62.

THE COURT: Theres having been a
determination of quilt by virtue ot the verdict of the
iury, it's the judgment oF the colrt yvou are guilty of
the orime of Count 1, mnurder, first degres, = Class 1

feleny. committed on or aboub Ootober 2¢, 1%2&, in

[a X
Y
)-—A
)
s

violation of A.F.S. 13-1105. 1101, 733, an
The record will reflect I was the original
sentencing Judge. I presided at the trial. I7we
reviewed the presentence repotrt, the original and-the new
presentence report. I'we considesred all the svidence

submitted orn vour behalf during the course of the

£

il
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adh

N 1 hesring, =nd the arguments of counsel .
(i:} z At this bime vou hawve the opportunity o ssv
/’\
. (i 3 semethime on vour bshalf If vou so desite,. Do yYou so
4 desire?
5 THE DEFENDANMT: Mo, =ir.
5 'THE COURT ¢ Coursel, anvithing further?
7 MR. STERLING: Yeur Hormor. as lagal causes
8 only. I take obiectimn, or I note obizcticn, for the’
= record, to the special verdict, Fags &, f{rst paragraph.
10 The court has made a finding, megging Tor her lite. 1
11 submit thers’s o svidence whatsosver, armywh2rs i kthis
17z record to supbort such a Tinding.
{:jj 13 THE COURTz I zubmit vou’re incorreck, sic.
14 ﬁ&. STERLING: Page 7 of ths sam=s special
15 verdict., third Daragraeh. ths court makes a Tinding that
14 she had been bound, as well as gagged. agairn, I submift
17 there'=zs noe svidencs i this re¢ard tr suppatrt such &
18 finding. That isg my ohly legal cause at this{mcint,
19 THE COURT: Thank ¥ou. The recard will
20 reflect.
21 Counsel for the State wish teo be heard?
22 MR. AHLER: Nothing additiomal, your Honor,
23 THE COURT: ALl riéht. As punizhment Tor

this crime. first degree murder, it ia ordered vou zhall

N
EaN

N
it

suffer the penalty of death., to ke inTlicted by lethal

LISA VITOFF. RPR
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1 gas, under the supervision of the Department of

I
O
Y
3
=
]
o
ot
pede
[n]
3
n

k3 The Clerk is directed to Tile a Hotice % 4
4 direct notice of appesl to the Arizona Supreme Court or
L3 bahsl? of the defandant.
o MR. STERLING: T weuld ask the court to
7 further orde% that another counsel than myself be
& appointsd to r=Epresent the defendant. as is the custom.
2 THE CSOJURT 1 All right. Apeoint the oublic
10 defender tco represent the detendant upon sppesl, 5ubject
11 to substitution in the svent af.anflict‘
1z Arovthing Turther?
<::} 13 MR AHLE%: Nothing.
14 THE COURT: Court will stasnd i recess.
15
1&
17 {Whereupon th2 qﬁaceedinqs watte corcluded., )
i8
5
19
20
21
2z
23

N
~
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GEORGE M. STERLING, JR.

Attormney ot Law
1O West McDowell Road

Phoenix, Arizona 85007

(602) 257-0395
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GEORGE M. STERLING, JR. Af FILED

1101 West McDowell Road L 8 28
Phoenix, Arizona 85607 1930 JN 20 M &
(642) 257-8395

State Bar No. 203185

Attorney for Defendant
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

STATE OF ARIZONA, .
No., CR 163419
Plaintiff,
ORDER AUTHORIZING ADDITIONAL
FUNDS FOR DEFENDANT'S
COURT-APPOINTED MENTAL
HEALTH EXPERT

VS.
SAMUEL VILLEGAS LOPE3,

pefendant. (Assigned to Judge D'Angelo)

A

Pursuant’ to the Defendant's motion made in open
court, the prosecution having no objection thereto and good
cause appearing:

IT IS ORDERED authorizing M. B. Bayless, Ph.D., to
provide further testing and evaluation of the Defendant 1in
this case; and authorizing up to the sum of One Thousand One
Hundred Dollars ($1,168.88) for payment to M, B, Bayless,

Ph.D. for such additional services,

DONE IN OPEN COURT this /T day ofé{“/’f ,

19949,
DG
4
PETER T. D'ANGELO
Judge of the Superior Court
/7
Yavavs

s




GEORGE M. STERLING, JR.

Attorney at Law
O West McDowell Road

Phoenix, Arizona 85007
(602) 257-0395
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

o

Copy of the foregoing
mailed/delivered this

day of ; 1994, to:

K

Mr. Paul Ahler

Deputy County Attorney
111 wWest Monroe, #1880
Phoenix, Arizona 85083

Brad Bayless
234 N. 15th Avenue
Phoenix, Arizona 85007
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Attomey at Law
1101 West McDowell Road

Phoenix, Arizona 85007

" (602) 257-0395

GEORGE M. STERLING, JR.

10

1R
12
13
14
15
16
17
18
19

21
22
23
24

25
26

27

"’ o o~ ‘l’ (:14(
JUDITH ALLEN. CLERK 7

. L 47 (ﬁLL Yy f 0P
GEORGE M. STERLING, JR. HLED
1141 West McDhowell Road .
Phoenix, Arizona 85007 S0 HAR30 M 8 58

{692) 257-8395
State Bar No. 843185

Attorney for Defendant
IN TEE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

STATE OF ARIZONA,
No, CR-163419
Plaintif§£,
STIPULATION AND ORDER

RE;: APPOINTMENT OF
INVESTIGATOR AND MENTAL HEALTH
EXPERT FOR DEFENDANT IN A
CAPITAL CASE

vVs.
SAMUEL VILLEGAS LOPEZ,

Defendant.
{Assigned to Judge D'Angelo)

e Nt Nt N t? g N ? st st et

Pursuant to the authority of A.R.S. Sec. 13-4813(b},
undersigned counsel hereby stipulate and agree that this Court
enter the attached order appointing a contract private-
investigator and a mental health expert to assist the Defendant
in his Court - appointed counsel in preparing and presenting
mitigating factors in the resentencing of Epe Defendant.

RESPECTFULLY SUBMITTED th18£ day of March, 1998,

. STERLING,JR.
Attorney for Defendant

b ). 2R

PAUL H. AHLER
Deputy County Attorney

3




GEORGE M. STERLING, JR.

Attorney at Law
1101 West McDowedl Road

Phoenix, Arlzona 85007

(602) 257-0395
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- ' e
-’ . .

1 ORDER

5 Upon the foregoing stipulation, and the mandate of
3 A.R.S. Sec, 13-4813(b);

4 IT IS ORDERED appointing Kirk Fowler as a (contract)
5 private-investigator to assist the Defendant and his court-
5 appointed attorney by providing investigative services as
7 directed by said Defendant and attorney as necessary for
8 resentencing.

9 IT IS FURTHER ORDERED authorizing the court-appointed
10 counsel to retain at county expense the services of M., B.
" Bayless, Ph.D., whose address is 20634 North 15th Avenue in Phoenix
1 as a mental health expert to assist the Defendant and his court-
13 appointed attorney for purposes of resentencing; and it 1is
14 initially authorizing services in the sum of Six Hundred Fifty
15 Dollars ($656.606) with leave for additional sums upon further
16 application by the Defendant or his counsel.

. DONE IN OPEN COURT this ﬂ_ day of '/,(!J,\, A ,
18 1994.

19 o

THE HONORABLE PETER T YANGELO

20 Judge of the Superioéﬁggurt

21)| conformed copies of the

foregoing mailed/delivered

22 this day of ,
169 to:

2 8,

RKirk Fowler
24| 8396 E. Welsh Trail
25 Scottsdale, AZ 85258

Mr. M. B. Bayless, Ph.D.

26 2434 North 15th Avenue
27 Phoenix, Arizona

28
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& ]
RECEIVED PROIESSED

APRO290  #R02790

OFFICE DISTRIBUTION
CHANGE OF VENUE
JORY FEES SUPERIOR COURT OF ARIZONA
REMANDS MARICOPA COUNTY
o
— —_ 1]
Code Date Judge/Commissioner/Pro Tem

STATE OF ARIZONA

.

vs.

SAMUEL VILLEGAS LOPEZ

Clerk of the Court  DIST. CENTER

CLERK OF THE COURT

—A.M., Schroeder
Deputy

County Attorney

By: Paul H.

Ahler

George M. Sterling, Jr.

Kirk Fowler

8306 E. Welsh Trail

Scottsdale,

AZ 85258

M.B. Bayless, Ph.D.

2034 North 15th Avenue

Phoenix, AZ

pro

Upon stipulation of the parties, and the mandate of

A.R.S. §13-4013(b),

IT IS ORDERED appointing Kirk Fowler as a contract

private investigator to assist the Defendant and his Court

appointed attorney by providing investigative services as

directed by said Defendant and attorney as necessary for

resentencing.

IT IS FURTHER ORDERED authorizing the Court appointed
counsel to retain at county expense the services of M.B. Bayless,

Ph.D. as a mental health expert to assist the Defendant and

his court appointed attorney for the purposes of resentencing; and
IT IS FURTHER ORDERED initially authorizing services in

the sum of $650.00 with leave for additional sums upon further

application by the Defendant or his counsel, all in

accordance with formal written Order signed by the Court

March 29, 1990.
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